IN THE UNITED STATES COURT

DISTRICT OF KANSAS
SAMUEL K. LIPARI, )
Plaintiff, ;
V. ; Case No. 2:07-cv-02146-CM-DJW
U.S. BANCORP and ;
U.S. BANK NATIONAL ASSOCIATION, )
Defendants. ;

DEFENDANTS’ RESPONSE TO THE MOTION FOR LEAVE TO
WITHDRAW AS COUNSEL FILED BY DENNIS HAWVER

Defendants provide the following response to the Motion for Leave to Withdraw filed by
plaintiff’s counsel:
1. Defendants express no view with respect to the withdrawal of Mr. Hawver so long as

plaintiff complies with the Federal Rules of Civil Procedure and rules of this Court.

2. Defendants, however, respond to the assertion that their Motion to Dismiss is
improper and somehow provides reason for counsel to withdraw. Among other things, this Court
has never ruled upon the specific grounds upon which defendants seek dismissal, i.e., failure to plead
legally cognizable state law claims. Moreover, the Court’s November 16, 2007 Order included in its

ruling that the alternative grounds were denied without prejudice to refiling. (Order at p. 6). Finally,

plaintiff’s reliance on Rules 12(g) or (h) is misplaced as defendants have not sought dismissal based
upon one of the “waivable” defenses, the 12(b)(6) ground was preserved in defendants’ Answer and,
as above, the “failure to state a claim” basis for the motion has never been reached as to plaintiff’s

alleged state law claims.
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Respectfully submitted,

/s/ Mark A. Olthoff

MARK A. OLTHOFF KS Fed. #70339
SHUGHART THOMSON & KILROY, P.C.
1700 Twelve Wyandotte Plaza

120 W 12th Street

Kansas City, Missouri 64105-1929

(816) 421-3355

(816) 374-0509 (FAX)

ANDREW M. DeMAREA KS #16141
JAY E. HEIDRICK KS #20770
SHUGHART THOMSON & KILROY, P.C.
32 Corporate Woods, Suite 1100

9225 Indian Creek Parkway

Overland Park, Kansas 66210

(913) 451-3355

(913) 451-3361 (FAX)

ATTORNEYS FOR DEFENDANTS
U.S. BANCORP, U.S. BANK NATIONAL
ASSOCIATION

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing document was filed electronically
with the above-captioned court, with notice of case activity to be generated and sent electronically
by the Clerk of said court (with a copy to be mailed to any individuals who do not receive electronic
notice from the Clerk) this 31" day of December, 2007, to:

Ira Dennis Hawver, Esq.
6993 Highway 92
Ozawkie, KS 66070

Attorney for Plaintiff
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/s/ Mark A. Olthoff
Attorney for Defendants




