IN THE UNITED STATES COURT

DISTRICT OF KANSAS
SAMUEL K. LIPARI, )
Plaintiff, ;
V. ; Case No. 2:07-cv-02146-CM-DJW
U.S. BANCORP and ;
U.S. BANK NATIONAL ASSOCIATION, )
Defendants. ;

DEFENDANTS’ RESPONSE TO PLAINTIFF’S OBJECTION
TO STAY OF DISCOVERY UNDER RULE 72.1.4

Plaintiff’s “objection” should be overruled. Magistrate Waxse’s decision to stay discovery
pending defendant’s Motion to Dismiss was proper in this matter. Whether to stay discovery is a
decision that is firmly vested in the sound discretion of the trial court. See Kutilek v. Gannon, 132
F.R.D. 296, 297 (D. Kan. 1990). It is appropriate to stay discovery where a pending dispositive
motion will likely conclude the matter, or where discovery on all issues of the broad complaint
would be wasteful and burdensome. See id. at 298.

The defendants have filed a proper Motion to Dismiss this case. (See Docket Entry #23.) If
granted, the motion would dispose of all issues in this case with prejudice. As noted in defendant’s
Motion to Dismiss, this is the third cause of action brought by Mr. Lipari or his company resting on
the same set of operative facts. The first case was dismissed by this Court and affirmed by the Tenth
Circuit. The second case was dismissed by this Court and is currently pending before the Tenth
Circuit. To allow Mr. Lipari to conduct discovery on claims that have already been dismissed twice
would force the defendants to waste further resources in addition to those already spent in defending

these baseless claims.
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Plaintiff’s objection—which appears to challenge the Court’s jurisdiction to enter the stay—is

meritless. There can be no question jurisdiction lies here (if there is a case at all). The lengthy

recitations of case law concerning appellate jurisdiction in another suit are misguided and have no

bearing on the stay of discovery. Plaintiff’s other arguments are likewise baseless.

For these reasons, defendants request that the District Court uphold the Magistrate’s ruling to

stay discovery; grant defendants’ Motion to Dismiss; and enter an injunction against Mr. Lipari from

instituting any further actions on behalf of himself or his company based upon these same or similar

underlying facts and claims without first showing cause to the Court as to the validity of such cause

of action. Defendants also request any other relief to which they are justly entitled.
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/s/ Mark A. Olthoff

MARK A. OLTHOFF KS Fed. #70339
SHUGHART THOMSON & KILROY, P.C.

1700 Twelve Wyandotte Plaza

120 W 12th Street

Kansas City, Missouri 64105

molthoff @stklaw.com

(816) 421-3355

(816) 374-0509 (FAX)

ANDREW M. DeMAREA KS #16141
JAY E. HEIDRICK KS #20770
SHUGHART THOMSON & KILROY, P.C.

32 Corporate Woods, Suite 1100

9225 Indian Creek Parkway

Overland Park, Kansas 66210
ademarea@stklaw.com

theidrick @stklaw.com

(913) 451-3355
(913) 451-3361 (FAX)

ATTORNEYS FOR DEFENDANTS



CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing was served via United States mail,
postage prepaid, on this 8th day of June, 2007 to:

Mr. Samuel K. Lipari

297 NE Bayview

Lee’s Summit, MO 64064
Plaintiff

/s/ Mark A. Olthoff
Attorney for Defendants
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