IN THE STATE OF MISSOURI
WESTERN DISTRICT COURT OF APPEALS
AT KANSAS CITY, MISSOURI

Case No. WD70001 (16™ Cir. Case No. 0816-04217)

SAMUEL K. LIPARI
Appellant

A

NOVATION, LLC; NEOFORMA, INC; GHX, LLC; VOLUNTEER HOSPITAL
ASSOCIATION; VHA MID-AMERICA, LLC; CURT NONOMAQUE;
THOMAS F. SPINDLER; ROBERT H. BEZANSON; GARY DUNCAN;
MAYNARD OLIVERIUS; SANDRA VAN TREASE; CHARLES V. ROBB;
MICHEAL TERRY; UNIVERSITY HEALTHSYSTEM CONSORTIUM;
ROBERT J. BAKER; JERRY A. GRUNDHOFER; RICHARD K. DAVIS;
ANDREW CECERE; COX HEALTH CARE SERVICES OF THE OZARKS,
INC.; SAINT LUKE'S HEALTH SYSTEM, INC.; STORMONT-VAIL
HEALTHCARE, INC.; SHUGHART THOMSON & KILROY, P.C;
HUSCH BLACKWELL SANDERS LLP'

APPELLANT’S SUGGESTION IN SUPPORT OF APPEAL
ontheissueof
WHETHER HON. JUDGE MICHAEL W. MANNERS
ABUSED HIS DISCRETION IN ISSUING A FINAL JUDGMENT
REGARDING FEWER THAN ALL PARTIES UNDER RULE 74.01

Prepared by Samuel K. Lipari
Pro sePlaintiff
297 NE Bayview
Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com

' Two parties in the trial court action, ROBERT J. ZOLLARS and LATHROP & GAGE L.C. have not
been dismissed and are not party to this appeal.



TABLE OF CONTENTS
Suggestion In Support Of Appeal 1

Issue: Whether Hon. Judge Michael W. Manners Abused His Discretion In Issuing
A Final Judgment Regarding Fewer Than All Parties Under Rule 74.01 1

Suggestions Of Law 2
Standard Of Review 3
Certificate Of Service 13
Authorities
Cases
7
Aranav. Reed 793 S.W.2d 224 (Mo. App.W.D., 1990) 5

Bannisterv. PulaskiFinancial Corp., No. ED 90492 (Mo. App. 6/17/2008) 7

Bell Scott,LLC v. Wood,Wood & WoodInvs, Inc., 169 S.W.3d 552, (Mo. App.

2005) 5
Besandv. Gibbar, 982 S.W.2d 808, 810 (Mo. App. E.D. 1998) 9
City of St.Louisv. Hughes950 S.W.2d 850 (Mo. banc 1997) 4
Columbiag 200 S.W.3d at 550 7
Comm.for Educ.Equal, 878 S.W.2d at 450 7

Committedor EducationalEqualityv. State 878 S.W.2d 446 (Mo., 1994) 3
Committedor EducationalEqualityv. State 878 S.W.2d 446 (Mo., 1994) 12
Committedor EducationalEqualityv. State 878 S.W.2d 446 (Mo., 1994) 13

Davisv. Departmat of SocialServiceDiv of Child Support 15 S.W.3d 42 (Mo.
App.W.D., 2000) 4

Gashv. LafayetteCounty No. WD 65589 (Mo. App. 2/6/2007) 5



Gibsonv. Brewer, 952SW.2d 239 (Mo. banc1997) 6

Gibsonv. Brewer, 952SW.2d 239 (Mo. banc1997) 7
Jonesv. HousingAuthority of KansasCity, CaseNumberWD61700(Mo. App.
11/4/2003) 8
KansasCity, 960SW.2d 507 at513(Mo. App.W.D., 1997) 13

Lawlor v. National ScreenServiceCorp., 349U.S. 322,75 S.Ct. 865,99 L.Ed.
1122(1955) 12

Lueckev. MissouriDept of Conservation674SW.2d 691,(Mo.App.1984)5
LumbermerMutual Casualtyv. Thornton 36 SW.3d 398 (Mo.App. 2000) 6
Noll v. Noll, 286 SW.2d 58 (Mo.App.1956) 10

North KansasCity Hosp.Bd. of Trustees. St.Luke's NorthlandHosp, 984
SW.2d113at120(Mo. App.W.D., 1998) 12

PennAm.Ins. Co.v. TheBar, Inc., 201SW.3d 91, (Mo. App. 2006) 5
PenYaninv., Inc.v. BoydKansasCity, Inc. 952 SW.2d 299 (Mo. App. 1997)
RiversideQuindaroBendLeveeDist. v. Intercont! Engg Mfg., 121SW.3d 531
(Mo. banc2003) 3

Stateexrel. J.E. DunnConst.Co.v. Fairnessin Const.Bd. of City of

Stateexrel. StateHwy. Commh. v. Smith 303SW.2d 120(Mo0.1957) 7

Wall USA, Inc. v. City of Ballwin, 82 SW.3d 201 (Mo. App., 2001) 6
ZenithRadioCorp.v. HazeltineResearchinc., 401U.S. 321, 91 S.Ct. 795 28
L.Ed2d 77 (1971) 12
Statutes

Rule 7401 (b) 1

Rule5527(a)(6) 2



Rule 81.01

Rule 74.01(a)

Rule 74.01(b)

Rule 74.01(b)

Rule 74.01(b)

Rule 74.01(b)

Restatement (Second) of Judgments § 13 (1982)
Sherman Act

18 U.S.C. Section 1961, et seq. (“RICO”)
F.R.C.P. 54(b)

Rule 74.01(b)

F.R.C.P. 54(b)

Rule 74.01(b)

18 USC §§ 1961 et seq

il

10

11

11

12

12

12

12

17



SUGGESTION IN SUPPORTOF APPEAL
ontheissueof
WHETHER HON. JUDGE MICHAEL W. MANNERS
ABUSED HIS DISCRETION IN ISSUING A FINAL JUDGMENT
REGARDING FEWER THAN ALL PARTIES UNDER RULE 7401

Comesnow, the plaintiff/appellantSamuekK. Lipari appearingro seand
respectfullyprovidesthefollowing suggestioain supportof proceedingvith the
appealimely docketedwith this court.

STATEMENT OF FACTS
1. Theappellaninformedthe partiesandthis cout via his Aug. 13", 2008
Notice of Appealthatthetrial courthadenteredudgmenton somebutnotall
partiesandclaims.SeeNotice of Appeallgl. file v. 4, pg.673.
2. TheappellantOSotice of Appealapprisedhe partiesandcourtof this fact
in the noticeOspeningon pagel (Igl. file v. 4, pg. 673),the noticeOstatemenbf
factsparagraphd and2 onpage?2 (Igl. file v. 4, pg. 674)andin thenoticeOs
accompanyinguggestiorof law statingthe applicability of Rule 74.01 (b) (lgl.
file v. 4, pg.6745).
3. Noneof the partiesto theappealiled or serval onthetrial court,the
appellantor this courtanobjection,responser otherposttrial motion.
4. In anextrajudicial communicatiorto this courtdatedAugust21, 2008,
PeterF. Danielanattorneyfor thedefendant.athrop& GagelL.C. sentaletter

(Igl. file v. 4, pg. 678)on Lathrop& GageL.C.Odusinessorrespondence



stationaryaddressetb the clerk of this courtinforming him thatthetrial courthad
enteredudgmenton somebut not all partiesand claims.
5. NeitherPeterF. Daniel or thedefendantd athrop& Gagel.C. or RobertJ.
Zollarsarepartiesto this appeal.
6. No preappealmotionhasbeenserveduponthe appellant.
SUGGESTIONSOF LAW

TheappellantQgetition describesn detail how the defendantsepeatedly
deprivedthe appellantof legalrepresentatiofrom Missouriattorneydor the
purposeof deprivingthe plaintiff of his right to enterthe marketfor hospital
suppliesin Missouri, to takethe appellantOQsropertyandto preventthe appellant
from effectively assertingany claimsthatwould permitpricelowering
competitionin hospitalsuppliesfor MissouriO&ospitals.

Theappellantrespondedo the motionsto dismisseffectively overcoming
thechallengedo in personam jurisdictionwith ajudgmentoverconflicting
affidavits of factsandrecordsexhibitsrelatedto establishingurisdictionin the
appellantOmvor. See(lgl. file v. 4, pg. 598600; v. 4 643-670). Thedefendants
havenot counterappealed.Theappellantrespectfullybelievesthatthetrial
courtOgrarting of the dismissaldor failure to statea claim underRule
5527(a)(6)wasin errorandmadeatimely notice of appealfrom thefinal
judgmententeredon fewerthanall the partiesandclaims.

Thepointrelieduponfor purpose®f this suggstionsupprting the

jurisdiction of the WesternDistrict Courtoverthe plaintiffOsappeails thatthetrial



courtdid noterrin issuingafinal judgmenton fewerthanall partiesandclaims
andcannotbereversedy the WesternDistrict of Missourioverthe his discretion
to dispatchcompletgudicial unitsthroughanorderexpresslystatingjudgment
anddismissabwith prejudice.
STANDARD OF REVIEW

Thestandardor reviewingatrial courtOdeteminationan orderis final
regardinga party or claimsunderRule 74.01(b) is abuseof discretion.See
Committedor EducationalEqualityv. State 878 SW.2d 446 (Mo., 1994).

Appealsaregovernedoy statute:" Theright to appeals purely statutory
and,wherea statutedoesnot give aright to apgpeal,noright exists' Riverside
QuindaroBendLeveeDist. v. Intercontl Engg Mfg., 121 SW.3d 531,532 (Mo.
banc2003);seealsoRule81.01

MissouriRule 74.01(a)definesOjudgmentBy listing a broadrangeof
filings or entriesby ajudgethatqualify asa judgment:Oinclugésa decreeandany
orderfrom which anappealiesOd. Sincethe appellantOsetition statedOmore
thanoneclaim for reliefGandthe petition statesclaimsagainstOmultiplepartiesO
MissouriRule 74.01(b) alsoapplies.UnderRue 74.01(b)the courtmay Oentea
judgmentasto oneor morebutfewerthanall of the claimsor partiesonly uponan
expresgleterminatiorthatthereis no just reasn for delayQd.

Neitherthe memorandunandorderof judgmentor the online casedocket
entryof Hon. JudgeMichael W. Mannersexplinshis complexreasoningor

denyingthe defendants@otionsfor dismissaldasedn lack of in personam



jurisdiction but insteadgrantsthe defendantsfotionsfor dismissalsn the basis
of thefailure of the petitionto statea claim. In fact, notoneword is devotedto
explainingthesefindings of law andfact. However,it is clearfrom the written
orderthatHon. JudgeMichael W. Mannerswas supremelyfamiliar with the
requirements$or enteringfinal judgmentson fewerthanall pattiesin anaction
beforethe conclusionof thelitigation underRule 74.01(b).

Hon. JudgeMichael W. Mannersefficiently andconciselyprovidedthe
partiesandany reviewingcourtwith noticetha he hasmadefindingsandhas
adoptedspecificmotionsfor dismissalHon. JudgeMichael W. Manners©rder
specifiedt is applicableonly to the partiesnamedasdismissedexcludingthe
defendant®kobertd. ZollarsandLathrop& GageLLC, andterminatingthe
plaintiffOsactionagainsthe remaindeof the parties. The courtOsrderexpressly
statesOJUDGEMENT@ndis captionedassuch(lgl. file v. 4 atpg.671)
ODISMISSEDWVITH PREJUDICEGSeelgl. file v. 4 atpg. 672. Thejudgmentis
final underRule 74.01,the orderis denominatd"judgment'or "decreé€. City of
St.Louisv. Hughes 950 S.W.2d 850 853 (Mo. banc1997).This courthasstated
OEanorderof the courtmustbedenominate "judgment"to be considered
final.O(citing City of St Louis) Davisv. Depatmentof Social ServiceDiv of
Child Support 15 SW.3d 42 (Mo. App.W.D., 2000).

Underthe controlling precedentf the WesternDistrict courtthe ruling
overtheplaintiffOslaimsagainsthe dismissedartiesis afinal judgment

terminatingtheir judicial units: OTerminatiotis effectedby afinal judgmenton the



merits,a dismissaby the courtwith prejudice or by abandonmentf the actionO
Aranav. Reed 793SW.2d 224 at226 (Mo. AppW.D., 1990).

Thetrial courtOdesignatiorof afinal judgment by expresslystating
OJUDGEMENT@ndODISMISSEDWITH PREJUDICEQwasclearly established
undercontrollinglaw andwithin Hon. JudgeMichael Manners@iscretionasa
determinatiorhe could only makeif he haddecidedtherewasOndust reasorfor
delayQunderRule 74.01(b). Underthe Lueckedependencyestsolong asthe
remainingclaimsarenot"dependenin anyregectuponthe outcomeof or final
dispositionof" the judgmentrenderedihatjudgmentis final without needfor the
trial courtto sodesignate Lueckev. MissouriDept of Conservation674 SW.2d
691,692 (Mo0.App.1984).

TheHon. JudgeMichael MannersGsrderdisposesof distinct"judicial
unit[s]," definedas"thefinal judgmenton aclaim, andnotaruling on someof
severalssuesarisingout of the sametransacion or occurrencevhich doesnot
disposeof theclaim." PennAm.Ins. Co. v. The Bar, Inc., 201SW.3d 91, 95 (Mo.
App. 2006);SeealsoBell Scoti LLC v. Wood,Wo0d,& Woodinvs, Inc., 169
SW.3d 552,554 (Mo. App. 2005)(statingthatonly a judgmentdisposingof a
"Judicial unit" canbe certifiedfor earlyappealunderRule 74.01(b))asthe
WesternDistrict courtobservedn Gashv. LafayetteCounty No. WD 65589at fn.

3 (Mo. App. 2/6/2007).



Thetrial courtin Wall USA, Inc. v. City of Ballwin, 82 SW.3d 201 (Mo.
App., 2001)wasfoundto haveabusedts discretion by not complyingwith Rule
74.01(b) becausehe courtOwritten orderOdidnot label or title it a
Ojudgmer@d. andconcernedessthana completgudicial unit or claim id. at pg.
202 anddid not differentiatebetweena finding againsta separatgarty thatwas
expresslystatedio be a Ojudgment@. at pg. 203. Thewritten orderof Hon. Judge
Michael W. Mannersdemonstratethe courtOknowledgeof the requirementsor
validly finding Ondust reasorfor delayCandclearly avoidedthe defectsin Wall
US4 82 SW.3d 201

Theorderof judgmentby Hon. JudgeMichaelW. Mannerscarefully
separatethe defendantsfMotionsby partiesinto discreteentriesor units, despite
the plaintiffOgepeatednotionsandbestefforts to consolidatehe adjudicationof
thedismissalsSeelgl. file v. 2, pg. 304-307;v. 2 pg. 336;V. 2 pg. 347-348;v. 4
pg.577-583.

In enteringthe judgmentsoy unitsof claims,Hon. JudgeMichael W.
Mannersclearly knewhe wasmeetingthe Missouri SupremeCourtOguidanceon
makinga judgmentfinal statingthat"ajudgment is final only whenit dispose®f
a distinctjudicial unit." SeeLumbermen Mutual Casualty v. Thornton, 36 SW.3d
398,402 (Mo.App. 2000), citing Gibson v. Brewer, 952 SW.2d 239, 244 (Mo.
banc1997).Theterm"distinctjudicial unit* means'thefinal judgmenton aclaim,

andnotaruling on someof severalssuesarising out of the sametransactioror



occurrence which does not dispose of the claim." Gibsonv. Brewer, 952 S.W.2d
239, 244 (Mo. banc 1997), quoting Stateexrel. StateHwy. Commhn. v. Smith 303
S.W.2d 120, 123 (Mo.1957). "It is "differing,' “separate,' "distinct' transactions or
occurrences that permit a separately appealable judgment, not differing legal
theories or issues presented for recovery on the same claim." I1d.

The Eastern District observed that where claims remain against a party, a
separately appealable judgment has not been made: “Unlike the Gibsoncase,
where the court dismissed all counts against one party, no party in the instant case
has been entirely discharged from the litigation because the buyer's claim for
damages, costs, and attorney's fees from the interpleaded funds remains pending in
the trial court.” Bannisterv. PulaskiFinancial Corp., No. ED 90492 (Mo. App.
6/17/2008).

The Bannistercourt also stated: “For certification pursuant to Rule
74.01(b), the trial court's decision must dispose of a minimum of one claim. Rule
74.01(b); Comm.for Educ.Equal, 878 S.W.2d at 450; Columbig 200 S.W.3d at
550. A judgment that resolves fewer than all legal issues as to any single claim is
not final despite the trial court's designation under Rule 74.01(b). 1d.” Bannister,
No. ED 90492 at pg. 1.

The Western District court has recognized Rule 74.01(b) can be invoked by
a trial court where multiple claims or parties are involved and one complete claim

is fully adjudicated, PenYaninv., Inc. v. BoydKansasCity, Inc. 952 S.W.2d 299,



308 (Mo. App. 1997) and in Jonesv. HousingAuthority of KansasCity, Case
Number WD61700 (Mo. App. 11/4/2003).

The Hon. Judge Michael W. Manners’ order demonstrates he knew he was
extinguishing all claims against each dismissed party, meeting the requirements of
Rule 74.01(b) and that his determination that there is no just reason for delay
inherent in the “DISMISSED WITH PREJUDICE” designation under the above
controlling Missouri Supreme Court cases Committedor EducationalEquality,
878 S.W.2d 446; Gibson952 S.W.2d 239 and StateHwy. Commh 303 S.W.2d
120 defining the completeness of the claims or judicial units dismissed could not
be reversed by the Western District of Missouri Court of Appeals.

The appellant does not support Hon. Judge Michael W. Manners’ decision
to dispatch some of his claims against fewer than all the defendants into separately
appealable judgments or the reason for which the appellant believes Hon. Judge
Michael W. Manners did so. The plaintiff has worked to vindicate his legal right to
enter the Missouri market for hospital supplies through a substantive trial on the
issues for over six years in Kansas and Missouri federal courts.

Consumers in the market and the State of Missouri itself (Igl. file v. 1 pg.
19-23) have been injured by the lack of competition. Judgments of dismissal with
prejudice of fewer than all the parties before the end of the litigation have never
been encountered by the plaintiff in federal courts and obviously confused the
competent and experienced Missouri state law practitioner Peter F. Daniel of

Lathrop & Gage L.C. Clearly the appellant as a pro seplaintiff was supposed to



discoverhe could not appeaHon. JudgeMichael W. Manners©rderdismissing
all claimsagainstall partiesexceptthe defendat Lathrop& Gage,P.C. until after
thetrial morethanayearanda half laterin 2009.

It is nothoweverthe plaintiff or Lathrop& Gage,P.C. thatdetermineshe
dispositionof the plaintiffOsclaims.Hon. Judge Michael W. Mannersasthetrial
courtjudgehasthediscretionto determinaf somepartiesor claimsareto enjoya
final judgmentwithout delayingthatresolutionuntil the endof thelitigation: OThe
circuit judge,in exercisingthatdiscretion,s grantedbroadlatitudeto actasa
"dispatcher'of the case Curtiss-Wright Corp. v. General Electric Co., 446U.S.1,
8,100S.Ct. 1460,1465,64 L.Ed.2d 1 (1980)OCommittee for Educational
Equality v. State, 8718 SW.2d 446at453(Mo., 1994).

Thebeneficiarieof this schemaasit wasdesignedarethe defendants
representetdy HuschBlackwell Sanderd. LP andShugharffhomson& Kilroy,

P C. Thedoctrineof judicial estoppel preventshesedefendantérom contesting
jurisdictionoverthis appealon theissueof whetherthetrial courthadproperly
determinecRule 7401 (b)OOndust reasorfor delayQequirementnherentin the
ODSMISSEDWITH PREJUDICEQudgment. OJudiciakstoppel appliesto
preventlitigantsfrom takinga positionin onejudicial proceedingthereby
obtainingbenefitsfrom thatpositionin thatinstanceandlater,in a second
proceedingtakinga contraryposiion in orderto obtainbenefitsfrom sucha
contrarypositionatthattime." Besand v. Gibbar, 982SW.2d 808,810 (Mo. App.

E.D. 1998).



The partiesrepresentetdy HuschBlackwell Sanderd. LP andShughart
Thomson& Kilroy, P.C. areprohibitedunderthe doctrine of judicial estoppel
from assertingobjectionsto thejurisdiction of the WesternDistrict courtoverthis
timely appeabecaus®f theinexorablyintertwinedres judicata arguments
throughwhich their trial courtdismissalsvereobtained.

HuschBlackwell Sanderd. LP andShugharfThomson& Kilroy, P.C.
arguedthatmereinterim ordersin Kansadistrict Courtshouldwarrantthe
applicationof res judicata in Hon. JudgeMichael W. Manners@ourtdespitethe
requirementor afinal judgmentunderNoll v. Noll, 286 SW.2d 58, 60-61
(Mo.App.1956); RestatementSecondpf Judgments: 13 (1982).

If this courtdoesnot yet havejurisdiction overthis appealunderRule
74.01(b)thenthe dismissawasin errorbecausées judicata principleswill not
applyto makethetrial courts decision,asit now exists,preclusiveof issuesn
futurelitigation.OCommittee for Educational Equality v. State, 878 SW.2d 446 at
454(Mo., 1994).

This courthasobservedhatjudicial estoppel is not particularlylimited in
its applicationto protecttheintegrity of courts:

Vew Hampshire v. Maine, 532U.S. 742,750(2001)(notingthat
judicial estoppels ofteninvokedto "prohibit[] partiesfrom deliberately
changingpositionsaccordingto the exigencieof the moment"andthat
"[t]he circumstancesnderwhich judicial estoppelmay appropriatelybe

invokedareprobablynot reducibleto any geneal formulationof principle”)
(internalquotationsomitted)O

10



Dick v. Children's MercyHospital No. WD # 61616atfn 5. (MO
5/252004)(Mo, 2004).

HuschBlackwell Sanderd. LP; ShugharfThomson& Kilroy, P.C. andthe
Hon. JudgeMichael W. Mannersarecorrectin their commonview of thelaw
makingthe partiesandclaimsdismissedndependenjudicial units. The
defendantsepresentety HuschBlackwell Sanderd. LP andShugharfThomson
& Kilroy, P.C. areparties partiesin interestor identified asco-conspiratorsn
ShermarAct and18 U.S.C. Section1961,et seq. (ORICOM)asedclaimsin the
concurrenjurisdictionfederalactionsMedcal SupplyChain,Inc. v. Novation,et
al, KS Dist. Courtcaseno:052299;SamueLipari v. USBancorp,NA, etal, KS.
Dist. CaseNo. 2:07-cv-02146CM (formerly SamueLipari v. USBancorp,NA, et
al, 16" Cir Mo. caseno.0616:CV32307);andSamueLipari v. GeneralElectric
etal. W. D. of MO. CaseNo. 07-08493CV-W-FJG( formerly SamueLipari v.
GeneralElectric etal. 16" Cir. Mo. caseno. 0616-CV-07421andbeforethat
Medical SupplyChain, Inc. v. GeneralElectric Companyegtal., KS Dist. case
number03-2324CM) SeePetitionAppendixOneProceduraHistory lgl. file v. 1,
pg.120-125.

Thedefensdirms HuschBlackwell Sanderd LP andShugharfThomson
& Kilroy, P.C. andHon. JudgeMichaelW. Mannergwho alsopresidedoverthe
appellantOstherMissauri stateactions)areawareof how the manypartiesand

claimsrelatedto excludingentrants§rom the Missourimarketfor hospitalsupplies

11



canbedividedinto separatédistincjudicial unitsCasdefinedby Thornton 36
SW.3d 398,402

Theenbanccoutt in Committedor Educatioral Equalityv. State 878
SW.2d 446 (Mo., 1994)lookedto federalcasa dealingwith F.R.C.P.54(b) to
definewhatis a separatelaim or singleunit of rightsunderRule 74.01(b) which
itself wasadoptedrom 54(b). The Missauri SupremeCourtstatedthat OVherea
federalrule hasbeenconstruedy thefederalcourtsandour Courtthereafter
adoptsarule onthe samesubjectusingidenticallanguagethereis no principled
way to ignorethefederalcasesCommittedor Ed. Id. SW.2d at451.

The WesternDistrict courtalsorecognizeshatOSectiod16.141 provides
thatMissouris antitrustprovisionOshalbe construedn harmonywith ruling
judicial interpretationsf comparabldederalantitruststatutes 416141 ONorth
KansasCity Hosp.Bd. of Trusteesy. St. Lukés NorthlandHosp, 984S W.2d 113
at120(Mo. App.W.D., 1998).The US Suprene Courtdeterminedherule for the
separatablenesd partiesandclaimsunderthe ShermarAntitrust Act in Lawlor v.
National ScreerServiceCorp., 349U.S.322 75 S.Ct. 865 99L.Ed.1122(1955)
(cited by appellantgl. file v. 4 at pg. 595) providing for the plainitiffOgight to not
sueall antitrustco-conspiratorsn a singleaction; prior judgmentscannotbar
claimson subsequentonduct.SeeLawlor, 349 U.S.at 329,75 S.Ct. 865andthat
underZenithRadioCorp. v. HazeltineResearchinc., 401U.S. 321, 91 S.Ct. 795,
28L.Ed2d 77 (1971)(cited by appellantgl. file v. 4 at pg. 593) the plaintiff hasa

right to bring antitrustandRICO claims(BankersTrust,859F.2d at 1096)each

12



time a plaintiff suffers an injury caused by an illegal act of the defendants because
a cause of action accrues to recover damages based on that injury.

Of course these rules are also clearly established under the controlling
precedent of the State of Missouri and the Western District court in Stateexrel.
J.E. DunnConst.Co.v. Fairnessin Const.Bd. of City of KansasCity, 960 S.W.2d
507 at 513 (Mo. App.W.D., 1997) See Igl. file v. 4 at pg. 593.

It is not lost on the appellant what is happening here. The controlling law of
this state and jurisdiction prevented the appellant’s claims from being dismissed
for resjudicata See Igl. file v. 4 at pg. 593-604. Missouri trial courts are
cautioned not to bypass the formal procedures to resolve a claim just because the
public significance is immense:

“It is unwise for courts to shortcut procedural requirements necessary to fully
and fairly address the substantive issues in cases of great public significance,
when those same procedures would be required without pause in cases of
lesser magnitude.”
Committedor EducationalEqualityv. State 878 S.W.2d 446 at 454 (Mo.,
1994).

The defendants’ assertion of resjudicataitself was a misrepresentation of
the controlling Missouri law regarding the requirements for the finality of
judgment element and the application of federal law for determining the finality of
federal cases for claim and issue preclusion since the petition clearly address

subsequent conduct by the defendants in new and distinct schemes to maintain a

monopoly and to further monopolize Missouri’s market for hospital supplies. The
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appellantdefendechis petitionagainstdismissalon thatbasisby citing to
controlling precedenof the WesternDistrict courtMissouri SupremeCourtin J.E.
Dunn, 960SW.2d 507 andthe US SupemeCourtin Lawlor, 349U.S. at329and
Hazeltine Research, Inc., 401U.S.321 Supra.

A strongpublic policy existsbehindthe Missauri statelegislatureQsreation
of a statuory provisionin Rule 74.01(b)thatpermitspartiesandclaimsto be
dismissedr to seekareviewthroughappeabeforetheresolutionof anentire
litigation. The plaintiff is in his sixth year. The defendants@ismissalsnay be
foundto bevalid uponreviewandtheywould therebybe releasedrom liability.
However,if the courtOdismissalsarenotyetripe for review, thejudgmentwill be
subjectto modification,andbecausé¢he appelanthasdoneall within his powerto
seekappellatereview, res judicata principleswill notapplyto makethetrial
courts decision asit now exists,preclusiveof issuesn future litigation.O
Committee for Educational Equality v. State, 878 SW.2d 446at454 (Mo., 1994).

The defendants@w firms HuschBlackwell SanarsLLP andShughart
Thomson& Kilroy, P.C. obtainedthe interim decisionghey soughtto asserin the
Hon. JudgeMichael W. Manners@ourtthroughthe fraud of arguingthe
appellantGsomplaintsdid not statethe elementsf a claim whenthe complaints
clearly stateghe elementgrom the controlling precedentsf thejurisdictionsin
the sameorderthe guiding appellatedecisiongecitedthe elementsaandwith
supportingaverment®f materialfacts. The agpellantOpetition beforeHon. Judge

MichaelW. Mannersclearlywaswritten to the samestandardSeelgl. file v. 1 pg.

14



103-118. The judge could readily discern from the face of the pleadings of the
motions to dismiss that the defense firms Husch Blackwell Sanders LLP and
Shughart Thomson & Kilroy, P.C. were seeking that he make a similarly
erroneous ruling. The Hon. Judge Michael W. Manners has avoided making a
clearly erroneous ruling on its face like the appellant has suffered in the federal
courts by not stating in writing his reasons for granting the defendants’ dismissals.
“ “When a court does not explain its decision, an appellate court should be
skeptical.” Horn v. TransconLines,Inc., 898 F.2d 589, 592 (7th Cir.1990).”
ColumbiaMut. Ins. Co.v. Epstein 200 S.W.3d 547 at 550 (Mo. App., 2006)

The plaintiff/appellant can certainly empathize with the Hon. Judge
Michael W. Manners who as a former plaintiff’s attorney could readily see the
score. The defendants are among the richest and most powerful parties someone
could sue in this state and working with the most powerful officials in Missouri
and Kansas. See lIgl. file v. 1 pg. 46-56. The conduct both in monopolizing the
market and in protecting that market had support at the highest levels of the state
and federal government. See lgl. file v. 1 pg. 29-37. The plaintiff had clearly
experienced outcomes in every other venue that defied all rules and yet appellate
courts would avoid reviewing the decisions.

The Hon. Judge Michael W. Manners had to weigh the prospects of a pro
seplaintiff in the most complicated of litigation that would tie up and choke off
the ability of Division 2 of the 16th Circuit to adjudicate the matters of the

community. From the facts of the petition, no Missouri attorney can represent the

15



appellant without being destroyed financially and personally (probably even
disbarred if they are ethical and follow the rules and law if not directly by the State
of Missouri then by the State of Kansas on a separate pretext then destroyed
professionally here). See Igl. file v. 1 pg. 75-92.

The Hon. Judge Michael W. Manners from his unique vantage point as trial
judge over matters that are extra-judicial to the appellants’ cases could also see
that the Attorney General for the State of Missouri was in practical terms
powerless to enforce the antitrust law against the defendants when even a less
ambitious vindication of Missouri state sunshine statutes to produce the Insure
Missouri noncompetitive bidding documents ( see 9 250-265 Igl. file v. 1 pg. 42-
46; only a microcosm of the discovery the plaintiff would pursue) was taxing the
most competent attorneys in the action State Of Mo ex rel v. Matthew R Blunt et
al. 19" Cir. Case no. 08AC-CC00370. The Hon. Judge Michael W. Manners could
see Scott Eckersley the government attorney that was an inside witness to the
unlawful destruction of email evidence (Igl. file v. 1 pg. 42-46) sought by the
Associated Press was in fact nearly destroyed professionally and financially by the
holders of that evidence, being subjected to an attorney discipline complaint for
acting ethically (like the appellant’s initial attorney) and fired from his
government job on a pretext. Scott Eckersley v Matthew Roy Blunt et al 16th Cir.
Case no. 0816-CV00118 also presided over by the Hon. Judge Michael W.

Manners.
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And in the appellantO=latedlitigation this court overthe underlying
actionagainsthe defendantsGeneralElectric co-conspiratorslsorepresentety
HuschBlackwell Sanderd LP , Ex Rel Samuel Lipari, v. Michael Manners WD of
Mo. Caseno. 68703 the WesternDistrict Coutt of Appealsclearlywasunwilling
to requirethe Hon. JudgeMichael W. Mannergo orderthattheappellanteceive
anydiscoveryfrom disclosure®r motionsto compeldespiteclearlyfrivolous
blanketassertiondy HuschBlackwell Sanderd LP thatall documentsn the
possessionf the defendantsvereirrelevantandthereforeundiscoverable.

TheWesternDistrict Courtof Appealsdocketedhe mandamu®n
8/13/2007anddisposedf the appellantOgraveconcernghe samedaywithout a
written exdanation.Ultimately whenthe materialmisrepresentatiorts the court
by HuschBlackwell Sanderd LPOsttorneyswererepeateginddocumentedthe
Hon. JudgeMichael W. Mannerspermittedamendmenof the claimsto include
violationsof 18 USCrr 1961et seg overtheconductresultingin Husch
Blackwell Sanderd.LP removingthe actionto federalcourt

Maybewith thewisdomof Solomon,the Hon. JudgeMichaelW. Manners
reducedanotherdecadeof litigation thatwould havetaxedthe judicial resources
of this stateinto atrial by High CardDraw. Insteadof atrial determiningthe
meritsof the plaintiffOsclaimson substantivéssueshroughthe normalprocedure
of discoveryfollowed by dispositivemotionsandmaybea jury trial, the court

electedto give thepro se appellantonesmallchanceto makethe appellatereview
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jurisdictionaldeadlineby knowingto file atimely noticeof appealeventhough
the casewasnotover.

In this onesmallghostof a chanceo savethe appellantOgeOswvork of
trying to lower healthcareostsandhis colorale claimswith obviousmerit, the
appellantwith no knowledgeof Missouri Stateappealsdeadlinesor thechangen
Missouri Statelaw governingappealdrom lessthana completeresolutionof all
claimsagainstall partieswasforcedby theHon. JudgeMichaelW. Mannersto
pick a card.By sheerchancetheplaintiff pickedthe Ace of Spadedy filing his
Notice of Appealon 8/13/2008 not atthe condusion of hislitigation againsthe
remainingparty Lathrop& Gagel.C. in 2009.The plaintiff canOhelpit if heOs

lucky.

Respectivelysubmitted,

S/SamueK. Lipari

SamuekK. Lipari
Pro se
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CERTIFICATE OF SERVICE
Theundersignedherebycertifiesthata true and accuratecopy of the foregoing
instrumentwasforwardedthis 3rd day of Sepember,2008,by first classmail
postageprepaidto:

JohnK. Power,Esqg HuschBlackwell Sanderd LP, 1200Main Street Suite2300
KansasCity , MO 64105

JayE. Heidrick, ShugharfThomson& Kilroy, P.C. 32 Corporaté/Noods,Suite
1100, 9225Indian CreekParkwayOverlandPark, Kansas66210

William G. Beck, Peter-. Daniel J. Alison Auxter, Lathrop& GageLC, 2345
GrandBoulevard,Suite2800,KansaCity, MO 64108

S/SamueK. Lipari

SamuekK. Lipari

297 NE Bayview

Lees Summit,MO 64064
816-365-1306
saml@medicalsupplychaicom
Prose
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