UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

SAMUEL K. LIPARI )
(Assignee of Dissolved )
Medical Supply Chain, Inc.) ) Case No. 08-03287
Plaintiff ) (Appeal from

) Case No. 06-1012-CV-W-FIG
) State Court No. 0616-CV32307

VS. ) Originally Case No. 05-0210-
) CV-W-0ODS)
US BANCORP, INC. )
US BANK, NA )
Defendants )

STATUS REPORT ON APPEAL

Comes now the plaintiff Samuel K. Lipari, the assignee of the dissolved
Missouri corporation Medical Supply Chain, Inc., appearing pro se and makes the
following status report on the appeal as ordered by the Clerk of the Court.

STATEMENT OF FACTS
1. On November 26, 2008 the trial court judge Hon. Judge Carlos Murguia
made a dispositive Memorandum and Order. See Exhibit 1.
2. The November 26, 2008 order specifies the dismissal of the plaintift-
appellant’s remaining claims:
OITIS THEREFORE ORDERED that plaintiff shall haveup to and
including December10, 2008to withdraw his stipulation for order of
dismissal. If plaintiff fails to withdraw his stipulation, the court will 3
dismissthis action and order plaintiff to pay the reasonableattorneysO
feesand expensessordered in the Judge WaxseOBlovember 26,2008
order.
Dated this 26th day of November 2008, at Kansas City, Kansas.” [Emphasis

in original]

November 26 Memorandum and Order page 4. [Emphasis in original]



3. On Decemben, 2008the plaintiff filed anamendednoticeof appeal
encompassinthis orderof thetrial judgeHon. JudgeCarlosMurguiawith the
KansadDistrict Court(exhibit 2) andthe WesernDistrict of Missouri. Exhibit 3.
4. On DecembeB this courttreatedthe amendedhoticeof appealasa new
separatappealdocketingit asa newappealnderCaseNo. 08-3338.
5. This courtorderedthe plaintiff-appellanto showcauseoverwhatorderhe
wasappealingrom (the Chief DeputyClerk of the CourtDouglask. Cressler
statingerroneouslythatthe plaintiff wasappealingrom a magistrateorder).See
Exhibit 4 atpage? , 4.
6. Theamendedoticeof appealists thetrial courtjudgeOmemorandunand
order:

OComesow the plaintiff Samuek. Lipari agpearingpro seandgivesan

amendedhoticeof appeato supplementhe orderssoughtto be appealedo

includethe subsequendrdersby the magistrateupholdingthe defendantsO

automaticprotectiveordersandorderingthe plaintiff to showcause,

awardjng$70000 in attorneyfeesandthetrial judges@emorandunand

orderO

Exhibit 2 AmendedNotice of Appeal.
MEMORANDUM OF LAW
Thedistrict courtOdlovember26, 2008 MemaandumandOrder

OannouncesQudgmentof dismissalasall district courtdispositiveordersdo

prior to entry of judgment:OFedR. App. Proc.4(a)(2)stateshat"[a] noticeof

appealfiled after the courtannounces decisio or order- but beforethe entry of



thejudgmentor order-- is treatedasfiled on the dateof andaftertheentry:" U.S.
v. Scarfo, 263F.3d 80at 87 (3rd Cir., 2001).

The plaintiffOsappealwhich this courtplacedin abeyancds now controlled
by this courtOprecedenin Lewis v. B. F. Goodrich Co., 850F.2d 641,645 (10th
Cir. 1988)(en banc) ("In thesituationlike thatbeforeus,in which the otherclaims
wereeffectively dismissedafterthe noticeof appealwasfil ed,we believeFed R.
App. P.4(a)(2)permitstheinterpretatiorthatthe noticeof appealfiled
prematurelyripensandsavegheappeal. . . In suchcasegyenerallywe will
consolidateor companiorthe earlierappealwith any subsequerappealsrising
out of the samedistrict courtcase’).

Respectfullysubmitted,
S/SamuekK. Lipari
SamuekK. Lipari

297 NE Bayview

Lees Summit,MO 64064
816-365-1306

saml@mnedicalsupplychaicom
Pro se

Certificate of Service

| certify thaton Decemberl0, 20081 haveservedihe opposingcounsel
with a copy of the foregoingnoticeusingemailandthe US PostalServicehaving
sentthe copywith postageprepaidto thefollowing:

Mark A. Olthoff
MARK A. OLTHOFFMO lic. #38572
ANDREW M. DEMAREA MO lic. #4521/



SHUGHARTTHOMSON& KILROY, PC.
Twelve WyandottePlaza

120W. 12th Street,Suite1700
KansasCity, Missouri 64105
Telephone:(816)421-3355

Facsimile: (816) 3740509

ATTORNEY FORDEFENDANTS
U.S.BANCORPAND U.S. BANK
NATIONAL ASSOCIATION

S/Samuek. Lipari
SamuekK. Lipari




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
SAMUEL K. LIPARI,

Plaintiff,
CIVIL ACTION

No. 07-2146-CM

US BANCORP NA ard
USBANK NA,

Defendants.

N N N N N N N N N N N N

MEMORANDUM AND ORDE R

Plaintiff Samuel K. Lipari filed the instant action in Jackson County Circuit Court on November
28,2006 (Jackson County Case No. 0616-CV-32307) against defendants US Bancorp NA and US Bank
NA. This matter is before the court on plaintiff’s Stipulation For Order Of Dismissal Of Remaining
Claims Pursuant To Federal Rule Of Civil Procedure 41(A)(2) (Doc. 147).

l. Factual Background

On December 13, 2006, defendants removed the action to the United States District Court for the
Western District of Missouri, Western Division, on the basis of diversity. On April 10, 2007, the United
States District Court for the Western District of Missouri transferred the case to this court pursuant to 28
U.S.C. § 1404(a). On September 4, 2008, the court dismissed all of plaintiff’s claims except plaintiff’s
misappropriation of trade secrets claim (Doc. 137). On October 15, 2008, plaintiff filed a Stipulation
For Order Of Dismissal Of Remaining Claims Pursuant To Federal Rule Of Civil Procedure 41(A)(2).
In plaintiff’s stipulation, he withdraws his Motion for Leave to Amend Complaint, which had not been
ruled on, and stipulates to the dismissal of his misappropriation of trade secrets claim with prejudice.

He also states that “the plaintiff realizes that his claims for damages against the defendants under Count

EXHIBIT 1
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IIT Trade Secrets Misappropriation Under Section 417.450 RSMO of The Uniform Trade Secrets Act are
now dismissed with prejudice under Rule 41(a)(2).” He further states, “The court must now end its
conduct toward the parties in relationship to resolving any claim brought by plaintiff. Those claims
have now been removed from this proceeding.” In defendants’ response to plaintiff’s stipulation,
defendants agree to join the stipulation but only on the condition that the order of dismissal “reflect that
plaintiff has been ordered to pay defendants’ attorneys’ fees for his non-compliance as ordered in Doc.
No. 115, as well as all applicable costs of the action” (Doc. 153). In his reply, plaintiff disputes the fees
and does not agree to dismiss the claims with defendants’ conditions (Doc. 155).

After filing his stipulation of dismissal and before defendants could respond to the stipulation,
plaintiff appealed this lawsuit to the Tenth Circuit Court of Appeals. On November 14, 2008, the Tenth
Circuit Court of Appeals abated the appeal pending this court’s resolution of plaintiff’s Stipulation For
Order Of Dismissal Of Remaining Claims Pursuant To Federal Rule Of Civil Procedure 41(A)(2) (Doc.
147).

. Judgment Standard

Pursuant to Federal Rule of Civil Procedure 41(a)(1), a plaintiff can only voluntarily dismiss a
case without order of court (i) by filing a notice of dismissal at any time before service by the adverse
party of an answer or of a motion for summary judgment, whichever first occurs, or (ii) by filing a
stipulation of dismissal signed by all parties who have appeared in the action. Under Rule 41(a)(2), the
court may allow a plaintiff to voluntarily dismiss an action “upon such terms and conditions as the court
deems proper.” Fed. R. Civ. P. 41(a)(2). “The rule is designed primarily to prevent voluntary
dismissals which unfairly affect the other side, and to permit the imposition of curative conditions.”
Brown v. Baeke, 413 F.3d 1121, 1123 (10th Cir. 2005) (quotation omitted). The court should grant a

motion for voluntary dismissal “[a]bsent ‘legal prejudice’ to the defendant.” Id. (quotation omitted).




When deterriming Olegal prejudiceO the court is kg to consider the novelty of the cir@tances
of theca®. Ohlanderv. Larson 114 F.3d 1531, 1537 (10th Cir. 1997). The court should conside
relevant factors, including: Otbpposing partyOs effort and expenggreparing for trial; excessive
delay and lack of diligence on the part of the movant; insufficient explanation of the need for a
dismissal; and the present stage of litigation.Qd. (citing Phillips U.S.A., Inc. v. Allflex U.S.A., In@7
F.3d 354, 358 (10th Cir. 1996)).

Under Rule 41(a)(2), the courtanimpose terraupon the distissal of a plaintiffOs clajrsuch
as payrent of attorneysO fees or aitation on the refiling of certain claisn See Gonzales v. City of
Topeka Kan.206 F.R.D. 280, 283 (D. Kan. 2001) (citing 9a@asA. Wright & Arthur R. Miller,
FederaPracticeandProcedue @ 2366, at 305D314 (1995)4. (quotingAmerican Nat. Bank and Tru
Co. v. Bic Corp.931 F.2d 1411, 1412 (10th Cir. 1991))OConditions are designed to alleviate an
prejudice a defendant might otherwise suffer upon refilingfoan action @When the court decides to
impose such term) it must give the plaintiff an opptunity to withdraw its request for digssal. Seeid.

III.  Analysis

This metter cannot be voluntarily disssedunder Rule 41(a)(1) because defendants have

answered the complaint and the parties have not filed ajoint stpulation of dismissal. Thus, the court

will corsider plaintiffOsrequesto dismiss the lawsuit under Rule 41(a)(2). After reviewing the record

the court cannot say that plaintgfifoposel voluntary dismissalis Qa]bsent Olegal prejudiceO to the

defendant.O0 On August 18, 2008, the court orderettiffléo pay reasonablattorneysO fees and
expenses related to defendants@avido Compel Comliance with Rle 26(a)(1). The court ordere
the parties to file pleadings redgang the appropriate amnt of thefees and expenses. On Nowzer
26,2008, MagistrateJudgeWaxseorderedplaintiff to pay defendantOs reasonable attorneysO fees

expenses in the aant of $700 (Doc. 158).

[t
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The ourt finds that at this sage of the proceedings any voluntary dismissal mug recognize the
Judge VéxseOs Noveber 26, 2008 order regarding attoreéyfees and include an order for plaintiff
pay defendantsO attorneysO feesxpetises as set forth in that ordét the time plaintiff filed his
stipulation,JudgeWaxsehadawaded defendants their fees but had not set trmam Because
plaintiff was unaware of the aant of fees he would bequiredio paywhenhefiled his stipulation fo
an order of dismssal, plaintiff $iould have an opportunity to withdrdwis stipulation. Plaintiff shall
have up to anl including Decenber 10, 2008 b withdraw his stipulation fo order of disnssal. If
plaintiff fails to withdraw his spulation, the court will disiiss phintiffOsmisappropiation of trade
secrets dlaimN the only claim remaining in this actionNand order plaintiff to pay the reasonable
attorneysO fees and expenses as ordetieel dudge \&kseOs Nowaber 26, 2008 order.

IT IS THEREFORE ORDERED that plaintiff shall have up to and including December 10
2008 to wthdraw his stipulation for order of dismissal. If plaintiff fails to withdraw his
stipulation, the court will dismiss this action and order plaintiff to pay the reasmable attorneysO
fees and egenses as ordered in the Judge WaxseOs November 26, 2008 order.

Dated this 26th day of Noverber 2008, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOS MURGUIA
United States District Judge

-




IN THE UNITED STATES COURT p
DISTRICT OF KANSAS )
SAMUEL K. LIPARI, ) 1 S B VIR G
) - R AL
Plaintiff, ) FGTHY 30 i
) : 4
v. ) Case No. 2:07-cv-02146-CM BY . DEPUTY
) A’i‘? N v L
U.S. BANCORP and ) ANSAS TITY. KS
U.S. BANK NATIONAL ASSOCIATION, )
)
Defendants. )

PLAINTIFF’S AMENDED NOTICE OF APPEAL
Comes now the plaintiff Samuel K. Lipari appearing pro se and gives an amended notice of appeal
to supplement the orders sought to be appealed to include the subsequent orders by the magistrate
upholding the defendants’ automatic protective orders and ordering the plaintiff to show cause, awarding

$700.00 in attorney fees and the trial judges’ memorandum and order.

Samuel
Plaintiff
Pro se

CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing was served via email, on this 3rd day of

December, 2008 to:

MARK A. OLTHOFF KS Fed. #70339
SHUGHART THOMSON & KILROY, P.C.
1700 Twelve Wyandotte Plaza

120 W 12th Street

Kansas City, Missouri 64105
molthoff@stklaw.com

(816) 421-3355

(816) 374-0509 (FAX)

ANDREW M. DeMAREA KS #16141

JAY E. HEIDRICK KS #20770
SHUGHART THOMSON & KILROY, P.C.
32 Corporate Woods, Suite 1100

9225 Indian Creek Parkway

Overland Park, Kansas 66210
ademarea@stklaw.com
jheidrick@stklaw.com

(913) 451-3355

EXHIBIT 2



(913) 451-3361 (FAX)

ATTORNEYS FOR DEFENDANTS

3520 NE Akin Blvd. #918
Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com



INTHE UNITED STATES COURT
WESTERN DISTRICT OF MISSOURI

SAMUEL K. LIPARI, )

Plaintiff, ;
V. ; Case No. 4:06-cv-01012-FJG

U.S. BANCORP and ;

U.S. BANK NATIONAL ASSOCIATION, )

Defendants. ;

PLAINTIFF& SECOND AMENDED NOTICE OF APPEAL

Comes now the plaintiff Samuel K. Lipari appearing pro se and gives an amended notice of appeal
to supplement the orders sought to be appealed to include the subsequent orders by the Kansas District
Court magistrate upholding the defendants’ automatic protective orders and ordering the plaintiff to show

cause, awarding $700.00 in attorney fees and the trial judges’ memorandum and order.

Respectfully submitted,

S/Samuel K. Lipari
Samuel K. Lipari
Plaintiff

Prose

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing was served via email, on this 3rd day of

December, 2008 to:

MARK A. OLTHOFF KS Fed. #70339
SHUGHART THOMSON & KILROY, P.C.
1700 Twelve Wyandotte Plaza

120 W 12th Street

Kansas City, Missouri 64105
molthoff@stklaw.com

(816) 421-3355

(816) 374-0509 (FAX)

ANDREW M. DeMAREA KS #16141

JAY E. HEIDRICK KS #20770
SHUGHART THOMSON & KILROY, P.C.
32 Corporate Woods, Suite 1100

9225 Indian Creek Parkway

Overland Park, Kansas 66210

EXHIBIT 3



ademarea@stklaw.com
jheidrick@stklaw.com
(913) 451-3355

(913) 451-3361 (FAX)

ATTORNEYS FOR DEFENDANTS

S/ Samuel K. Lipari

Samuel K. Lipari

3520 Aiken Blvd. Apt 918
Lee's Summit, MO 64064-7910
USA

816-365-1306
saml@medicalsupplychain.com



FILED
United States Court of Appeals
Tenth Circuit

UNITED STATES COURT OF APPEALS December 9, 2008

FOR THE TENTH CIRCUIT Elisabeth A. Shumaker
Clerk of Court

SAMUEL K. LIPARI,

Plaintiff - Appellant,
V. No. 08-3338
(2:07-CV-02146-CM-DJW)
US BANCORP NA; USBANK NA,

Defendants - Appellees.

ORDER

The plaintiff in underlying district court proceeding, Samuel K. Lipari, has
filed what he styles as CPlaintiff& Amended Notice of Appeal Ofollowing his
initiation of a prior attempted appeal, our Case No. 08-3287.

Fed. R. App. P. 3(c)(1)(B) requires an appellant to Qdesignate the judgment,
order, or part thereof being appealed.O The appellant states only in his amended
notice of appeal that he seeks to appeal Gsubsequent orders by the magistrate
upholding the defendantsOautomatic protective orders and ordering the plaintiff to
show cause, awarding $700.00 in attorney fees and the trial judgesOmemorandum
and order.O No dates or docket numbers for these orders are provided.

The GamendedOnotice of appeal was filed on December 3, 2008. It appears

that Mr. Lipari is attempting to appeal the order entered November 26, 2008,

Exhibit 4



Docket No. 158. That order awarded the defendants $700.00 in attorneys fees.
An award of attorneys fees is collateral to and separate from a decision on

the merits. See White v. New Hampshire Dep® of Emp. Sec., 455 U.S. 445, 451-

52 n.13 (1982). We have accordingly opened a new appellate docket for this
apparent appeal from the order granting attorneys fees to the defendants. The
appellant will be obligated to pay the appellate filing and docketing fees for this
appeal, or else be granted leave to proceed in forma pauperis.

The order that Mr. Lipari seeks to appeal was entered by a magistrate
judge, not the district court judge. It does not appear that the case was being tried
to the magistrate judge by consent of the parties. See 28 U.S.C. an 636 & 1291.

Within 14 days from the date of this order, Mr. Lipari shall (1) either pay
the $455.00 filing fee for this appeal or file in the district court a motion seeking
leave to proceed in forma pauperis in this appeal; and shall (2) file with this court
amemorandum brief explaining what order or orders of the district court heis
attempting to appeal and the governing federal laws that would establish any basis
for this court® jurisdiction.

Failure to comply with the directives of this order will result in dismissal of
the appeal for failure to prosecute, pursuant to Tenth Cir. R. 42.1, without further
notice to the parties.

Within 14 days from the date of service of Mr. Lipari® memorandum brief,

the defendants shall file their response to his memorandum brief stating their



views on whether appellate jurisdiction exists in this court for this appeal.

Entered for the Court
ELISABETH A. SHUMAKER
Clerk of Court

D’*j/tg L

by:
Douglas E. Cressler
Chief Deputy Clerk




