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I. APPELLEES’ CONTENTION LIPARI LACKS STANDING TO APPEAL 

 

 In their answer brief or in the trial court record, the appellees do not dispute 

that Samuel K. Lipari as a sole proprietor has averred he is a competitor to the 

defendants in the nationwide market for hospital supplies and the nationwide 

market for hospital supplies online via an electronic marketplace. The appellees do 

not dispute that Samuel K. Lipari has averred he is the assignee of all rights and 

claims of his predecessor in interest Medical Supply Chain, Inc. (“MSC”) a now 

dissolved Missouri state corporation. The appellees’ brief does not refute Lipari’s 

assertion that his standing as a party is determined according to F.R.Civ P. Rule 

17(b) by the Corporations Chapter of the Missouri State statues, the law of his and 

MSC’s domicile. 

 While the trial court repeatedly ruled against Lipari being substituted for 

MSC as the plaintiff or proper party in interest, the trial court did name Samuel K. 

Lipari as a person to be sanctioned and the order striking the reconsideration that 

is now being appealed described a sanction restraining the constitutional rights of 

Samuel K. Lipari to enter federal court seeking redress against the appellees who 

still to this day restrain trade in the nationwide market for hospital supplies and 

hospital supplies on line that Lipari competes in.  

The appellees do not refute Lipari’s citation of US Supreme Court 

precedents that guarantee his right to seek review of an order that hales him by 

name into this matter or controversy. The extraordinary circumstances of 

Hutchinson v. Pfeil, 211 F.3d 515, 518 (10th Cir. 2000). Instead they argue the 
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non haled into court circumstances of Coffey v. Whirlpool Corp., 591 F.2d 618, 

619 (10th Cir.1979) that are inapplicable because the trial court here made a ruling 

substituting Lipari in the same case or controversy subsequent to the earlier denial 

of substitution but also invoked the US Supreme Court precedent guaranteeing 

Lipari’s right to review by making a separate finding that Lipari should show 

cause why he should not be sanctioned to include prior restraint against future 

redress, the “haling into court” missing from Coffey. The appellees recognize the 

circumstances (Aple Ans. Br. pg. 13) are contrary to Hilao v. Estate of Marcos, 

393 F.3d 987 (9th Cir. 2004) because an opposing party did not hale Lipari into 

court, the court’s order haled him in by making a finding to show cause why 

Lipari should not be sanctioned, itself a judgment requiring Lipari by name to do a 

thing (answer the show cause) and to submit to the resulting judgment of sanctions 

on that show cause order. Both of which recognize Lipari as a party (not Hilao’s 

nonparty) and certainly if only for the constitutional gravamen of imposing prior 

restraint against redress are reviewable by Lipari on appeal. 

 The appellees’ citation to Marks v. U.S. West Direct, 166 F.3d 1221, 1998  

WL 856139 (10th Cir. 1998) is misplaced because Lipari has not sought to 

intervene as a third party and cannot intervene because at law Lipari is the 

successor in interest to Medical Supply Chain, Inc. The pleadings and briefs by 

Lipari acknowledge that dissolution occurred as a response to the repeated 

predicate acts of RICO extortion through color of official right via threats of 

economic harm against Lipari and Lipari’s attorney to deprive Lipari of legal 



 3 

representation documented in the complaint at Appeal Apdx. Vol. I ¶¶ 399-418 on 

pgs. 172-176; ¶¶ 578-586 pgs. 201-203 of the nature described in U.S. v. Kelley, 

461 F.3d 817 at 826 (6th Cir., 2006) and through the coercive nature of official 

office described in U.S. v. Antico, 275 F.3d 245 at 256 (3rd Cir., 2001)  violating 

18 U.S.C. § 1961 through predicate acts of Hobbs Act Extortion in violation of 18 

U.S.C. § 1962.  

II. APPELLEESÕ CONTENTION LIPARIÕS APPEAL RAISES NO NEW 
ISSUES AND INSTEAD SEEKS REVIEW OF ESTABLISHED LAW OF 
THE CASE  
 

 The appellees have not refuted that the trial court itself made a subsequent 

order in Lipari v. US Bancorp Inc. and US Bank NA, Case no. 07-cv-02146-CM 

(which the appellant argues is the same matter or controversy) recognizing Lipari 

as the successor in interest for the dissolve MSC and affirming Lipari’s standing to 

sue as MSC’s assignee. See Applt Br. pg. 23.  

The appellees have not distinguished Lipari’s assertion FTC v.Minneapolis-

Honeywell Regulator Co., 344 U.S. 206, 73 S.Ct. 245, 97 L.Ed. 245 (1952), is 

"whether the district court disturbed or revised legal rights settled in the original ... 

order." Andrews v. E.I. du Pont de Nemours & Co., 447 F.3d 510, 515 at 517 (7th 

Cir.2006) are controlling because the trial court’s subsequent order changed the 

status of the parties, the legal rights at issue and resolved ambiguities all of which 

made Lipari’s new Rule 60b Motion appropriate. See Applt Br. pg. 23-24. 

Because Lipari’s Missouri state antitrust claims have been determined to be not 

finally adjudicated by the 16
th

 Circuit State of Missouri trial court in Lipari vs. 
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VHA-Novation et al., Case No. 0816-04217 (a determination made in decisions in 

both Lipari vs. VHA-Novation et al. , Missouri Western District Court of Appeals 

Case No. WD7001 and Missouri Supreme Court Case No. SC-89644 in October 

2008) the trial court is required to grant Rule 60(b)(5) relief under Agostini v. 

Felton, 521 U.S. 203, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997) ( Aplt. Br. pg. 26 

not contested or distinguished by the appellees). 

The appellees answer brief did not contest LipariÕs assertion that the trial 

court had authority to revise interlocutory orders including the standing of Lipari 

to be the plaintiff prior to entry of final judgment under Price v. Philpot, 420 F.3d 

1158, 1167 n.9 (10th Cir. 2005) and the appelleesÕ have not separately appealed 

the trial courtÕs order striking the Rule 60b and Rule 59 motions or the trial courtÕs 

order in Lipari v. US Bancorp Inc. and US Bank NA, Case no. 07-cv-02146-CM 

changing the rights of the parties so the Law of the Case doctrine asserted by the 

appellees is frivolous for these reasons (the trial court had changed LipariÕs status 

and standing after the 2006 appeal) and because the appellantÕs Rule 60b Motion 

was based on a change in the controlling law regarding sufficiency of pleading on 

which the trial courtÕs dismissal was based in the subsequent reversal of this court 

in Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007) and now during the pendency 

of this appeal by Bridge v. Phoenix Bond & Indemnity Co., No. 07-210 (U.S. 

6/9/2008) Aplt Br. pg. 27-30 addressing sufficiency of pleading RICO claims (not 

contested in the AppelleesÕ Answer Brief). 



 5 

  The appellees’ raising of the Law of the Case doctrine is therefore 

mistaken and Fox v. Mazda Corp. of America, 868 F.2d 1190, 1194 (10th 

Cir.1989) is irrelevant. The appellees invocation of  Aguinaga v. United Food and 

Commercial Workers Intern. Union, 854 F. Supp. 757, 773 (D. Kan. May 1994), 

aff’d, 58 F.3d 513 (10th Cir. 1995) for failure effectively appeal earlier is also 

irrelevant because FTC v.Minneapolis-Honeywell Regulator Co., 344 U.S. 206, 73 

S.Ct. 245, 97 L.Ed. 245 (1952) and Andrews v. E.I. du Pont de Nemours & Co., 

447 F.3d 510, 515 at 517 (7th Cir.2006) supra (Applt Br. pg. 23-24, not contested 

or distinguished by the appellees’ answer brief ) control requiring the appeal to be 

made after the change in rights in a subsequent trial court order. 

 

III. APPELLEESÕ CONTENTION LIPARIÕS NOTICE OF APPEAL WAS 
UNTIMELY  
 

 The appellees’ challenge to the timeliness of the notice of appeal was 

addressed in a pre appeal answer to the appellees’ motion to dismiss the appeal. 

The appellees’ argument that the Rule 60(b) Motion was some how untimely 

because it was not filed before the change in law by in Erickson v. Pardus, No. 06-

7317 (U.S. 6/4/2007) or before the court determined that the plaintiff/appellant has  

a property interest as an assignee of the claims of Medical Supply Chain, Inc. on  

November 17, 2008 in Lipari v. US Bancorp et al. Case no. 07-cv-02146-CM-  

DJW is frivolous because a Rule60(b) Motion based on a change in the trial 

court’s determination of rights or the controlling pleading standard used to dismiss 

the appellant’s claims could only be filed after the US Supreme Court handed 
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down the decision and after the trial court reversed its prior denial of the plaintiffÕs 

standing as assignee. The appellant filed his Rule 60(b) Motion meeting the 

reasonable and the statutory time limits for Rule60(b) relief entitling Lipari to seek 

review of the underlying dismissal according to the precedent in Barrier v. Beaver, 

712 F.2d 231 at pg. 235 (C.A.6 (Tenn.), 1983). 

The appellees have not sought initial en banc determination under Fed. R. 

App. P.  Rule 35 (c) yet their answer essential requires the reversing of  published 

decisions of previous panels of the Tenth Circuit to determine Lipari is untimely. 

United States v. Spedalieri, 910 F.2d 707, 710 n. 3 (10th Cir.1990) (a three-judge 

panel may not overrule a previous opinion of this court).  

The appellees seek an outcome that essentially reverses Adams v. Merrill 

Lynch, 888 F.2d 696, 698, 702 (10th Cir. 1989) (holding Rule 60(b)(6) relief 

appropriate where decisional law concerning dismissed arbitration claims changed 

while other claims were still pending before the district court) Aplt. Br. pg. 27 (not 

contested or distinguished in the Apellee Answer Brief). The appellees also seek 

to essentially reverse Director of Revenue, State of Colorado v. United States, 392 

F.2d 307 at 308-309 (10th Cir., 1968). (holding that when the court expresses an 

intent to further consider the judgment [like the show cause order Apl Apdx v. 

VII. pg. 2796 directed to the appellees to respond to LipariÕs Rule 59 Motion] 

prevents its finality) Aplt Rply to Mtn to Dismiss Appeal pg. 6. (also not contested 

or distinguished by the Apellees). And the appellees most ambitiously seek to 

have this court seceede from  the rule in FTC v.Minneapolis-Honeywell Regulator 
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Co., 344 U.S. 206, 73 S.Ct. 245, 97 L.Ed. 245 (1952) that begins the clock from 

the change in rights of the parties.  

 This court has even recognized that in circumstances where the controlling 

standard is subject to a change in law during a pending appeal like Bridge v. 

Phoenix Bond & Indemnity Co., No. 07-210 (U.S. 6/9/2008) raised in Aplt Br. pgs. 

27-30 changed the pleading standard for the appellantÕs RICO counts, the rule is 

post-judgment relief  is timely even during the pendency of appeal. See Wilson v. 

Al McCord, Inc., 858 F.2d 1469, 1478-79 (10th Cir. 1988). See Aplt. Br. pgs. 28-

29 not contested or distinguished by the appelleesÕ Answer Brief.  

IV. APPELLEES’ CONTENTION LIPARI IS NOT ENTITLED TO A 

REVIEW OF THE MERITS OF THE DISTRICT COURT’S DISMISSAL 

OF MSC’S CLAIMS  

 
 The appellant Lipari believes this court in review of a denial of relief under 

Rule 60(b) has discretion to examine the underlying judgment over which relief is 

sought and to deny relief if that judgment was proper for reasons other than those 

cited by the trial court. Lipari was therefore burdened with arguing the errors of 

the trial courtÕs Rule 12(b)(6) dismissal. This court and the parties now has notice 

of the errors which resulted from misrepresentations made to Hon. Judge Carlos 

Murguia by officers of the court about the contents of LipariÕs complaint. 

 As stated supra, the Rule 60(b) Motion was timely after the trial court 

changed its determination of LipariÕs standing and the notice of appeal was timely 

after the trial court showed it was evaluating the appellantÕs Rule 59(e) Motion by 

issuing a show cause order against the appellees requiring their arguments in 
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opposition to be submitted. Therefore the underlying dismissal is properly before 

this court for review under the precedent in Barrier v. Beaver, 712 F.2d 231 at pg. 

235 (C.A.6 (Tenn.), 1983). 

The appelleesÕ arguments opposing the errors raised previously and again 

in this appeal by Lipari along with LipariÕs reply to those arguments is a record of 

this court in Tenth Circuit Case No. 06-3331. (This court may take judicial notice 

of its own records from the appeal of another case between the same parties in 

order that the controversy might not be prolonged) Divide Creek Irr. Dist. v. 

Hollingsworth, 72 F.2d 859 at 862-863 (10th Cir., 1934). 

V. APPELLEESÕ CONTENTION THE DISTRICT COURT PROPERLY 
STRUCK LIPARIÕS RULE 59(E) AND 60(B) MOTIONS 
 
 The appellant has briefed this court on why his standing to proceed pro se 

as the assignee of all claims and rights of the now dissolved MSC in Lipari v. US 

Bancorp et al. Case no. 07-cv-02146 made a Rule 60(b) Motion in 05-2299-CM 

appropriate and why LipariÕs Rule 59 Motion for reconsideration was warranted. 

By striking both motions, the trial court was denying Lipari a hearing and the trial 

court was rejecting its duty to conform to the rule of law established in Erickson v. 

Pardus, No. 06-7317 (U.S. 6/4/2007). Furthermore, the act of striking both 

motions was a rejection of the public policy enacted by the US Congress in the 

form of the Federal Rules of Civil Procedure provisions for post hearing relief.  

 The act of striking both motions could not have been in the interest of 

justice given the courtÕs role as detailed in the complaint related to the disbarment 
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of the appellantÕs counsel, the courtÕs open threats of monetary sanctions against 

replacement counsel in the contradiction of established law, the courtÕs subsequent 

attempts to dismiss the appellantÕs action for lack of counsel, and the courtÕs open 

rejection of the truthfulness of the appellantÕs claims before any discovery or 

factual testimony was allowed. The US Supreme court has determined in Erickson 

v. Pardus, No. 06-7317 (U.S. 6/4/2007) and Bridge v. Phoenix Bond & Indemnity 

Co., No. 07-210 (U.S. 6/9/2008) that dismissals based on a prejudice of disbelief 

before evidence can be weighed or upon a heightened pleading standard are 

improper. 

CONCLUSION 

Whereas for the above reasons the appellant Samuel K. Lipari respectfully 

requests the denial of the appellantÕs Rule 60(b)) Motion be reversed and that any 

and all further appropriate relief be granted including vacateur of all preceding 

Kansas District Court orders in this case or controversy and remanding the action 

back with instructions to transfer it back to the US District Court for the Western 

District of Missouri.  

     Respectfully Submitted, 
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Samuel K. Lipari 
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Appellant pro se   
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