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IN THE UNITED STATES COURT

v.

DISTRICT OF KANSAS
) ." r t ., ." t IIY 1" ,' .• ~ ~ , E
) l!I,:.J~r.1 l.dt5l~j·H
) .C,LlRh
) BY __ ~ .... ,-DEPUTY
) Case No. 2:07-cv-02146-CM AT K "iffi CiTY. KS
)
)
)
)
)

08 MAY I 5 PH 3: 37
SAMUEL K. LIPARI,

Plaintiff,

U.S. BAN CORP and
U.S. BANK NATIONAL ASSOCIATION,

Defendants.

PLAINTIFF'S MOTION FOR A PROTECTIVE ORDER AGAINST DEPOSITION

Comes now the plaintiff Samuel K. Lipari appearing pro se and makes the following motion for a

protective order from the defendants' notice of deposition.

STATEMENT OF FACTS

L The defendants have turned over none of the central documents described in the complaint and

requested by the plaintiff.

2. The requested documents that have not been produced including the written contracts for a corporate

checking account, the written contract for the US Bank Five Star Guarantee, the written contract for the

loan financing secured with the escrow accounts, the MSCI nondisclosure contract, and the escrow

agreement are in the possession of the defendants but have been denied as not existing in the defendants'

second motion to dismiss, violating Rule 26's mandatory disclosure requirement.

3, The defendants have also filed a frivolous blanket motion to protect seeking relief from any

discovery and from revealing the spoliation of electronic and paper documents they were under notice to

preserve. See Exb. I

4. Upon receiving the plaintiff's notice to depose US Bancorp, the defendants sent the plaintiff a letter

objecting to the deposition and production of supporting documents based on a frivolous assertion that the

plaintiff did not specify the subject matter despite the plaintiff's listing of the paragraphs of the complaint

US Bancorp will be questioned over and frivolously asserting a blanket protection.

5. The defendants then filed a notice to depose the plaintiff seemingly for the purpose of demonstrating

that this forum is biased or otherwise prejudiced against the plaintff.

6. The plaintiff conferred by replying to the defendants' objections and counseling Shughart, Thomson

& Kilroy, P.c. that its conduct in seeking the deposition of the plaintiff while denying even the least



invasive form of deposition, that of a corporate entity by the plaintiff was evidence of Shughart, Thomson

& Kilroy, P.c. intentionally participating in 28 U.S.c. §455(a) bias or prejudice. See Exb. 2.

7. The plaintiff sought to contact the defendants' counsel by phone but did not resolve the dispute. See

Exb 3.

8. The plaintiff will be prejudiced by the dispositive motion schedule which has not been changed and

will allow the defendants evidence in summary judgment motion trials while depriving the plaintiff of

evidence to support his summary judgment motion that would allow this action to conclude before going to

jury and by depriving the plaintiff of evidence to refute the continued willingness of Shughart, Thomson &

Kilroy, P.c. attorneys to make the grossest misrepresentations of fact to defraud the court.

9. The plaintiff is without legal representation at the proposed deposition solely because of the

misconduct of the defendants described at length in the complaint and the preceding antitrust action, the

plaintiff attempted to substitute with Dennis Hawver with the knowledge that Hawver would be retiring and

leaving the country, however Hawver was impaired by this court's unlawful threats to injure the plaintiff

and his counsel for being right at law in Medical Supply Chain, Inc. v Neoforma et al.

10. The plaintiff attempted to obtain replacement counsel and as documented in the settlement brief, the

defendants through Shughart, Thomson & Kilroy, P.c. made ex parte misrepresentations to potential

counsel solely to prevent the plaintiff from obtaining replacement counsel.

MEMORANDUM IN SUPPORT

The plaintiff is entitled to a protective order preventing the defendants from deposing him unti I the

defendants have consented to jurisdiction under Rule 26 and 30 which applies to both the plaintiff and the

defendants equally. The defendants have constructively withdrawn from participation in Rule 26's

provisions for pretrial discovery with frivolous per se blanket protective order requests suspending the

plaintiffs discovery while the defendants counsel Shughart, Thomson & Kilroy, P.c. is seeking to compel

the plaintiff to produce information like addresses of witnesses in the possession of the defendants and their

agents but not possessed by the plaintiff. Shughart, Thomson & Kilroy, Pc. is also seeking to obtain

sanctions for the plaintiff's production of relevant evidence supporting the paragraphs of the pia intiff's

complaint. This is even in light of the plaintiff serving the documents to the defendants in indexed form on

a conveniently searchable disc, with an informative description of each.
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A party cannot approach its obligation to make good faith discovery however it chooses as to

certain matters, and at the same time expect to have the case proceed in a normal fashion as to other issues.

Haney v Woodward & Lothrop, Inc., 330 F.2d 940, 945 (4th Cir. 1964), The discovery rules in federal

court are applicable to both parties equally. Rule 26(b)( I) specifies that:

"Panics rnay obtain discovery regarding any matter not privileged. rhat is relevant to tIH'
claim or defense of tJlIY party, including the existence, descripuori, nature, custody, condition. und
location of any books, documents. or other tangible things and the Identity and location ui' persons
having knowiedge o r any discoverable mutter." l[01P 11<1:. is <ldded J

The defendants frivolously seek that the plaintiff identify all internal US Bancorp documents or

otherwise the deposition of US Bancorp is to be protected against:

"It makes no sense whatsoever to say that the cartel is not relevant, and therefore cartel information
will not be produced, because the plaintiff who seeks such discovery has failed to produce, from
what has been withheld from it, evidence to conclusively establish its case. As the court said Beier
v. Savarona Ship Corporation, 26 F.Supp. 599 (E.D.N.Y.1939):

The requirement of materiality does not ... compel the person seeking discovery definitely
to prove materiality before being entitled to a discovery. Such an interpretation of the rule
would place upon it a narrow construction which would severely limit the bounds of the
discovery procedure. It might compel a party to know what was in the documents before he
had seen them. One of the basic purposes of the new Rules is to enable a full disclosure of
the facts so that justice might not move blindly,

Radio Corporation of America v. Rauland Corporation, 18 F.R.D. 440,444-45 (N.D.Ill.I955)."

United Nuclear Corp. v. General Atomic Co., 96 N.M. 155 at 254-255,629 P.2d 231 (N.M., 1980) A case

which also concerned breach of fiduciary duty, fraud and contract disputes.

The deposition of the plaintiff will prejudice the plaintiff's case by providing the defendants material

for summary judgment defense while they have deprived the plaintiff of discovery under Rule 26 and Rule

30.

saml@medicalsupplychain.com
Pro se
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CERTIFICATE OF SERVICE

May, 2008 to:

I hereby certify that a copy of the above and foregoing was served via email, on th is 15th day of

MARK A. OLTHOFF KS Fed. #70339
SHUGHART THOMSON & KILROY, P.c.
1700 Twelve Wyandotte Plaza
120 W 12th Street
Kansas City, Missouri 64105
molthoff@stklaw.com
(816) 421-3355
(816) 374·0509 (FAX)

ANDREW M. DeMAREA KS #16141
JA Y E. HEIDRICK KS #20770
SHUGHART THOMSON & KILROY, r.c
32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway
Overland Park, Kansas 66210
ademarea@stklaw.com
jheidrick@stklaw.com
(913) 451-3355
(913) 451-3361 (FAX)

ATTORNEYS FOR DEFENDANTS
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Th e Law Finn Of
Jay E. Heidrick

jheidrick@stkJaw,com
Direct Dial (816) 691-3743
Direct Fax (8\6) 222-0519

Fax (913) 451-3361

A Professional Corporation May 8, 2008

VIA EMAIL

Mr. Samuel Lipari
297 NE Bayview
Lee's Summit, MO 64064

Re: Lipari vs. u.s. Bancorp, et al.

Dear Sam:

We received your Notice of Deposition Duces Tecum for a corporate designee from US Bancorp
on June 2, 2008 at 9:00 a.m. in Minneapolis, Minnesota. We do not believe your Notice of Deposition
complies with Rule 30(b)(6) of the Federal Rules of Civil Procedure. Pursuant to Rule 30(b)(6), a party
seeking a corporate designee deposition shall "describe with reasonable particularity the matters on which
the examination is requested." You seek a designee to discuss (1) "the conduct of US Bancorp's current
or former employees, the employees of its subsidiaries, and the conduct of its agents described with detail
in ~~ 1-263 of the plaintiffs complaint," and (2) "all documents in [defendants] possession or control or
the possession of its agents related to the conduct of its agents described in detail in ~~ 1-263 of plaintiffs
complaint." Such a notice does not describe with reasonable particularity the matters of examination and
therefore does not comply with Rule 30(b)(6).

Likewise, your duces tecum request seeks the defendants to provide "all documents in its
possession or control or the possession of its agents related to the conduct of its agents described in detail
in ~~ 1-263 of the plaintiffs complaint." Federal Rule of Civil Procedure 30(b)(5) states that all duces
tecum requests shall be governed by Rule 34 of the Federal Rules of Civil Procedure. As we have
previously briefed in our pending Motion for Protective Order, broad generic phrases such as "all
documents related to" are facially overly broad and unduly burdensome. Therefore, your duces tecum
request also does not comply with the Rules of Civil Procedure.

Please accept this as a good faith attempt to resolve this dispute. If we do not hear from you by
May 15, we will file a Motion for a Protective Order. As always, I am available for a call to discuss this
issue should you feel it would be beneficial.

Thank you for your attention to this matter. I look forward to hearing from you.

JEH:amo

Twelve Wyandotte Plaza, 120 W. 12th Street, Kansas City, MO 64105. (816) 421-3355. www.stklaw.com
KANSASClTY, MO. OVERLAND PARK, KS. SPRlNGFIELD, MO. DENVER, CO. PHOENIX, AZ· ST. JOSEPH, MO

2281572.01

Exb 1
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Mr. Samuel Lipari
May 8, 2008
Page 2

Enclosure
cc: Mark A. Olthoff, Esq.

2281572.01



Medical Supply Chai n
Empuwering J leulth .'y,,;lem,\.

OpLillli7;tl}; S1l/1rJ1yChitin N.t',\uu«!

May 15,2008

Jay Heidrick
Attorney for US Bank and US Bancorp
Shughart Thomson & Kilroy
32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway
Overland Park, KS 66210
jheidrick@stklaw.com

RE: Defendant's Objection to Deposition

Dear Jay,

Your objection to the deposition of US Bancorp with relative documents is frivolous. The
request for deposition specifies the particular paragraphs and documents US Bancorp will be
deposed over. Your objection to discovery when coupled with your blanket objection to the
production of discoverable documents while at the same time aggressively and abusively seeking
repetitive productions and a deposition from me is evidence of a belief held by you and your
clients that the controlling law of this jurisdiction will not be used in determining the
responsibilities of the defendants in discovery. As such it exhibits a conscious participation with
the court in 28 U.s.c. §455(a) bias or prejudice and a willingness to exploit a predisposition of
the court that is wrongful or inappropriate,

Sincerely,
Samuel Lipari
Medical Supply Chain
297 NE Bayview
Lee's Summit, MO 64064
Phone: 816.365. I 306
?ailll @!M~ilica{_Suppl y(hai [1,COtU

www MedicaIStlpplyChain.ullT1
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----- Original Message --,-,
From: Jay Heidrick
To: Samuel Lipari
Cc: Mark Olthoff ; Andy DeMarea , Jay Heidrick
Sent: Thursday, May 15, 2008 11 :50 AM
Subject: RE: Deposition

Sam-

Thanks for your letter setting forth your position although I respectfully disagree with you. Based on the contents of your letter it does not appear that a phone
conference would be beneficial to resolve this dispute. If you disagree, please let me know so we can confer Otherwise, I will proceed with filing a Motion for
Protective Order on your Notice of Deposition. Please contact me if you have any questions. Thanks

Jay

htto:/lwww.stklaw com

Jay Heidrick
Attorney At Law

Shughart Thomson & Kilroy
32 Corporate Woods, Suite 1100

9225 Indian Creek Parkway
Overland Park, KS 66210

tel: 816,691,3743
fax: 816,222,0519

]heldnck@stklaw.com

From: Samuel Lipari [mailto:Saml@MedicaISupplyChain.com]
Sent: Thursday, May 15. 2008 11: 38 AM
To: Jay Heidrick
Cc: Mark Olthoff; Andy DeMarea
Su bject: Deposition

Medical Supply Chain

Elllpawenlig HealJ~S),stl.mS1

OprimizilJ,~ SUPP{l' Chmll &suhs!
May 15,2008

Jay Heidrick
Attorney for US Bank and US Baneorp
Shughart Thomson & Kilroy
32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway
Overland Park, KS 66210
jheidrick@stklaw.com
RE: Defendant'S Objection to Deposition
Dear Jay,
Your objection to the deposition of US Baneorp with relative documents is frivolous. The request for deposition specifies the particular
paragraphs and documents US Baneorp will be deposed over. Your objection to discovery when coupled with your blanket objection to the
production of discoverable documents while at the same time aggressively and abusively seeking repetitive productions and a deposition
from me is evidence of a belief held by you and your clients that the controlling law of this jurisdiction will not be used in determining the
responsibilities ofthc defendants in discovery. As such it exhibits a conscious participation with the court in 28 USc. §455(a) bias or
prejudice and a willingness to exploit a predisposition of the court that is wrongful or mappropnatc.
Sincerely,
Samuel Lipari
Medical Supply Chain
297 NE Bayview
Lee's Summit, MO 64064
Phone: 816.365. \306
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, rx 1.' PM

Saml@MedicaISlll2l2lyChain.cQm
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*1fj .. **·············· PRIVA TE AND CONFIDENTIAL ••• "' .

This electronic message transmission and any files transmitted with it, are a communication from the law firm of Shughart Thomson & Kilroy, P.C. This message contains
information protected by the attorney/client privilege and is confidential or otherwise the exclusive property of the intended recipient or Shughart Thomson & Kilroy. This
information is solely for the use of the individual or entity that is the intended recipient. If you are not the designated recipient, or [he person responsible for delivering [he
communication to its intended recipient, please be aware that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
electronic transmission in error, please notify by telephone (816,421,3355), collect or by electronic mail (<c'solutiol1s@stklaw.com ) and promptly destroy the original transmission.
Thank you for your assistance.

NOTICE: The Missouri Bar and Missouri Supreme Court require all Missouri attorneys to notify e-mail recipients that e-mail is not a secure method of communication, thai it may
be copied and held by any computer through which it passes, and persons not participating in [he communication may intercept the communication. Should you wish to discontinue
this method of communication, please advise, and no further e-mail communication will be sent.




















