Case 2:05-cv-02299-KHV-GLR  Document 40 Filed 08/15/2005 Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MEDICAL SUPPLY CHAIN, INC., )

Plaintiff, ;
V. ; Case No. 2:05-cv-2299-KHV-GLR
NOVATION, LLC, et al., ;

Defendants. ;

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFF’S MOTION
TO STRIKE DEFENDANTS’ RENEWED MOTION TO DISMISS AND/OR STRIKE

Plaintiff’s Motion to Strike Defendants” Renewed Motion to Dismiss and/or Strike should be
denied. Plaintiff argues, among other things, that Defendants’ Renewed Motion to Dismiss and / or
Strike (Document No. 32) constitutes a “second” motion to dismiss prohibited by Rule 12. In fact,
defendants have simply renewed in this Court their Motion to Dismiss and / or Strike, originally
filed in the United States District Court for the Western District of Missouri and which the Missouri
court did not address prior to transfer. (See Document No. 6.) Defendants did not assert any new or
additional arguments in their renewed motion and simply incorporated by reference their previously
filed Memorandum in Support and Reply brief. (Document Nos. 7, 20.) Succinctly, defendants’
renewed motion does not constitute a “second” motion to dismiss and plaintiff’s motion to strike
must be denied.

To the extent plaintiff has asserted (in its motion to strike) arguments directed at the
substance of Defendants’ Motion to Dismiss and/or Strike, defendants refer the Court to their
arguments and authorities previously asserted in Defendants’ Motion to Transfer, Dismiss and / or
Strike (Document No. 6), Defendants” Memorandum in Support (Document No. 7) and Defendants’

Reply in Support of Motion to Transfer, Dismiss and/or Strike (Document No. 20).
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WHEREFORE, for the foregoing reasons, defendants respectfully request the Court deny

plaintiff’s Motion to Strike Defendant’s Renewed Motion to Dismiss and/or Strike.
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Respectfully submitted,

/s/ Mark A. Olthoff

MARK A. OLTHOFF #38572
JONATHAN H. GREGOR #50443
LOGAN W. OVERMAN #55002

SHUGHART THOMSON & KILROY, P.C.
1700 Twelve Wyandotte Plaza
120 W 12th Street
Kansas City, Missouri 64105-1929
Telephone: (816) 421-3355
Facsimile: (816) 374-0509

and
ANDREW M. DeMAREA KS #16141
SHUGHART THOMSON & KILROY, P.C.
32 Corporate Woods, Suite 1100
9225 Indian Creek Parkway
Overland Park, Kansas 66210
Telephone: (913) 451-3355
Facsimile: (913) 451-3361

ATTORNEYS FOR DEFENDANTS US
BANCORP, U.S. BANK NATIONAL
ASSOCIATION, PIPER JAFFRAY COMPANIES,
JERRY A. GRUNDHOFER, ANDREW CESARE
AND ANDREW S. DUFF
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing document was filed electronically
with the above-captioned court, with notice of case activity to be generated and sent electronically
by the Clerk of said court (with a copy to be mailed to any individuals who do not receive electronic
notice from the Clerk) this 15th day of August, 2003, to:

Bret D. Landrith, Esq.
#G33

2961 SW Central Park
Topeka, KS 66611

Attorney for Plaintiff

John K. Power, Esq.

Husch & Eppenberger, LLC
1700 One Kansas City Place
1200 Main Street

Kansas City, MO 64105-2122

Stephen N. Roberts, Esq.

Natausha Wilson, Esq.

Nossaman, Guthner, Knox & Elliott
34th Floor

50 California Street

San Francisco, CA 94111

Bruce Blefeld, Esq.

Kathleen Bone Spangler, Esq.
Vinson & Elkins L.L.P.

2300 First City Tower

1001 Fannin

Houston, TX 77002

Attorneys for Defendants

/s/ Mark A. Olthoff
Attorney for Defendants
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