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Nts:

Date Filed # | Page| Docket Text

04/10/2007 Case transferred in from Western District of Missouri. Case Number 06!1(
Case is an electronic transfer.(mm) (Entered: 04/11/2007)

04/10/2007 1 NOTICE OF REMOVAL from Western District of Missouri, case number
06!1012, filed by Samuel K. Lipari. (Attachments: (1) Exhibit A)(Originally
filed in WD/MO on 12/13/06)(mm) (Entered: 04/11/2007)

04/10/2007 7 ANSWER to Complaint 1 by US Bancorp N A, US Bank NA. (Originally filg
in WD/MO on 12/21/06)(mm) (Entered: 04/11/2007)

04/10/2007 12 REPLY to 2 Answer to Complaint by Plaintiff Samuel K. Lipari. (Attachme
(1) Exhibit A)(Originally filed in WD/MO on 1/4/07)(mm) (Entered:
04/11/2007)

04/10/2007 20
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REPORT OF RULE 26 meeting by US Bancorp N A, US Bank NA (Origin
filed in WD/MO on 2/9/07) (mm) (Entered: 04/11/2007)

ally

04/10/2007

ORDER transferring case from the Western District of Missouri to the District

of Kansas. (mm) (Entered: 04/11/2007)

04/25/2007

MOTION to Dismiss by Defendants US Bancorp N A, US Bank NA (Oltho
Mark) (Entered: 04/25/2007)

=

04/25/2007

MEMORANDUM IN SUPPORT of 22 MOTION to Dismiss by Defendants
US Bancorp N A, US Bank NA (Attachments: # 1 Notice of Exhibit
Attachment)(Olthoff, Mark) (Entered: 04/25/2007)

04/27/2007

MEMORANDUM IN SUPPORT of 22 MOTION to Dismiss by Defendants
US Bancorp N A, US Bank NA (Attachments: # 1 Exhibit All Plaintiff's
Amended Complaint Part 1# 2 Exhibit Al2 Plaintiff's Amended Complaint
2# 3 Exhibit B ! December 30, 2004 Order# 4 Exhibit C!1 Complaint Part |
5 Exhibit C!2 Complaint Part 2# 6 Exhibit C!3 Complaint Part_3# 7 Exhibit
C!4 Complaint Part 4# 8 Exhibit D# 9 Exhibit E)(Olthoff, Mark) (Entered:
04/27/2007)

Part
| #

05/03/2007

MOTION to Strike 22 MOTION to Dismiss by Plaintiff Samuel K. Lipari (m
(Entered: 05/04/2007)

m)

05/03/2007

CERTIFICATE OF SERVICE of discovery by Samuel K. Lipari (mm)
(Entered: 05/04/2007)

05/04/2007

CERTIFICATE OF SERVICE of Rule 26(a) Disclosures by US Bancorp N
US Bank NA. (Olthoff, Mark) (Entered: 05/04/2007)

A,

05/07/2007

MOTION to Stay Entry of Schedule, Stay Discovery and for Protective Or
by Defendants US Bancorp N A, US Bank NA. (Olthoff, Mark) (Motion title
modified on 5/8/2007. (mg)) (Entered: 05/07/2007)

der

05/10/2007

ENTRY OF APPEARANCE by Jay E. Heidrick on behalf of US Bancorp N
US Bank NA. (Heidrick, Jay) (Entered: 05/10/2007)

05/17/2007

MEMORANDUM in Opposition by Defendants US Bancorp N A, US Bank
NA re_25 MOTION to Strike 22 MOTION to Dismiss (Olthoff, Mark)
(Entered: 05/17/2007)

05/24/2007

ORDER granting 28 Motion to Stay Discovery. All pretrial and Rule 26
proceedings, including the planning conference, scheduling conference, R
26(a)(1) disclosures, and discovery, are hereby stayed until the Court has
on Defendants' pending Motion to Dismiss (doc. 22). Signed by Magistrat¢
Judge David J. Waxse on 5/24/2007. (bh) (Entered: 05/24/2007)

ule
ruled

v

05/29/2007

REPLY Memorandum in support_of 25 MOTION to Strike 22 MOTION to
Dismiss by Plaintiff Samuel K. Lipari(yh, ) (Entered: 05/31/2007)

05/29/2007

OBJECTION(S) to Discovery under Rule 72.1.4 by Samuel K. Lipari. (yh,
(Entered: 05/31/2007)

06/08/2007

RESPONSE to 33 Objection(s) by Defendants US Bancorp N A, US Bank
(Olthoff, Mark) (Entered: 06/08/2007)

NA.

08/20/2007
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ORDER denying 25 Motion to Strike. Plaintiff has twenty!three days to file
response to 22 MOTION to Dismiss. Signed by Judge Carlos Murguia on
8/20/2007. (js) (Entered: 08/20/2007)

a

09/11/2007

ENTRY OF APPEARANCE by Ira Dennis Hawver on behalf of Samuel K.
Lipari. (Hawver, Ira) (Entered: 09/11/2007)

09/11/2007

RESPONSE by Plaintiff Samuel K. Lipari_re 22 MOTION to Dismiss (Haw]
Ira) (Entered: 09/11/2007)

ver,

10/03/2007

REPLY to Response to Motion by Defendants US Bancorp N A, US Bank
re; 22 MOTION to Dismiss (Heidrick, Jay) (Entered: 10/03/2007)

NA

11/16/2007

ORDER granting in part and denying in part 22 Motion to Dismiss. Signed
Judge Carlos Murguia on 11/16/07. (js) (Entered: 11/16/2007)

by

11/27/2007

RESPONSE by Plaintiff Samuel K. Lipari_re 39 Order on Motion to Dismis
(Hawver, Ira) (Entered: 11/27/2007)

11/30/2007

ORDER SETTING SCHEDULING CONFERENCE: Telephone Scheduling
Conference set for 1/11/2008 at 03:00 PM before Magistrate Judge David
Waxse. Report of Parties Planning Meeting deadline 1/4/2008. Signed by
Magistrate Judge David J. Waxse on 11/30/07. (Il) (Entered: 11/30/2007)

)
J.

12/06/2007

RESPONSE to 40 Response to Order by Defendants US Bancorp N A, U
Bank NA. (Heidrick, Jay) (Entered: 12/06/2007)

92)

12/19/2007

MOTION to Dismiss Pursuant to Rule 12(b)(6) and Rule 8 of the Federal
of Civil Procedure by Defendants US Bancorp N A, US Bank NA. (Heidric
Jay) (Entered: 12/19/2007)

Rules

e

12/19/2007

MEMORANDUM IN SUPPORT of 43 MOTION to Dismiss Pursuant to Ru
12(b)(6) and Rule 8 of the Federal Rules of Civil Procedure by Defendant
Bancorp N A, US Bank NA. (Attachments: # 1 Index of Exhibits, # 2 Exhil
A, # 3 Exhibit B)(Heidrick, Jay) (Entered: 12/19/2007)

le
5 US
it

12/27/2007

MOTION to Withdraw as Attorney by Plaintiff Samuel K. Lipari.
(Attachments: # 1 Exhibit Proposed Order, # 2 Exhibit Acknowledgement
Plaintiff)(Hawver, Ira) (Entered: 12/27/2007)

12/28/2007

MOTION for Extension of Time to File Response as to 43 MOTION to
DismissPursuant to Rule 12(b)(6) and Rule 8 of the Federal Rules of Civil
Procedure 44 Memorandum in Support of Motion, by Plaintiff Samuel K.
Lipari(Hawver, Ira) (Entered: 12/28/2007)

12/31/2007

RESPONSE by Defendants US Bancorp N A, US Bank NA re 45 MOTION
Withdraw as AttorneyDefendants' Response to the Motion for Leave to
Withdraw as Counsel Filed by Dennis Haw{®ithoff, Mark) (Entered:
12/31/2007)

N to

12/31/2007

RESPONSE by Defendants US Bancorp N A, US Bank NA re 46 MOTION
Extension of Time to File Response as to 43 MOTION to Dismissuant to
Rule 12(b)(6) and Rule 8 of the Federal Rules of Civil Procedire
Memorandum in Support of Motion, (Heidrick, Jay) (Entered: 12/31/2007)

N for

01/02/2008

ORDER granting 45 Motion to Withdraw as Attorney. Attorney Ira Dennis
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Hawver terminated as attorney for plaintiff Samuel K. Lipari. Signed by
Magistrate Judge David J. Waxse on 1/2/08. (mh) (Entered: 01/02/2008)

01/11/2008

MINUTE ENTRY for Telephone Scheduling Conference held before
Magistrate Judge David J. Waxse on 1/11/2008. Written Scheduling Orde

I to

follow. (This is a TEXT ENTRY ONLY. There is no.pdf document associated

with this entry.) (Il) (Entered: 01/11/2008)

01/14/2008

SCHEDULING ORDER: Estimated trial time 15!20 days. Jury Trial set for
3/2/2009 at 01:30 PM before District Judge Carlos Murguia. Discovery
deadline 7/1/2008. Dispositive motion deadline 8/15/2008. Final Pretrial
Conference set for 7/30/2008 at 10:00 AM before District Magistrate Judg
David J. Waxse. Proposed Pretrial Order due by 7/23/2008. SEE ORDER
FURTHER DEADLINES. Signed by Magistrate Judge David J. Waxse on
1/14/08. (mh) (Entered: 01/14/2008)

42

FOR

01/24/2008

51

ORDER granting in part and denying in part 46 Motion for Extension of Ti
to File Response/Reply_re 43 MOTION to Dismiggrsuant to Rule 12(b)(6)
and Rule 8 of the Federal Rules of Civil Procedi®esponse deadline
2/1/2008. Signed by District Judge Carlos Murguia on 1/24/08.(This is a T|
ENTRY ONLY. There is no.pdf document associated with this entry.) (js)
(Entered: 01/24/2008)

ne

EXT

01/31/2008

RESPONSE by Plaintiff Samuel K. Lipari_re 43 MOTION to Disnitsgsuant
to Rule 12(b)(6) and Rule 8 of the Federal Rules of Civil Procegtie
(Entered: 02/01/2008)

02/13/2008

NOTICE OF SERVICE by Samuel K. Lipari of discovery document and
production request (yh) (Entered: 02/14/2008)

02/21/2008

REPLY to Response to Motion by Defendants US Bancorp N A, US Bank
re. 43 MOTION to Dismis®ursuant to Rule 12(b)(6) and Rule 8 of the
Federal Rules of Civil Procedure REPLY MEMORANDUM IN SUPPORT
MOTION TO DISMIS$Olthoff, Mark) (Entered: 02/21/2008)

NA

OF

03/03/2008

MOTION for extension of time to file supplemental Rule 26 disclosures by
Plaintiff Samuel K. Lipari(yh) (Entered: 03/03/2008)

03/05/2008

RESPONSE by Defendants US Bancorp N A, US Bank NA re 55 MOTION
extension of time (Attachments: # 1 Exhibit A)(Heidrick, Jay) (Entered:
03/05/2008)

N for

03/11/2008

NOTICE OF SERVICE by US Bancorp N A, US Bank NA of Defendants' |
Interrogatories and First Request for Production (Heidrick, Jay) (Entered:
03/11/2008)

First

03/17/2008

58

ORDER finding as mogt 55 Motion for Extension of Time to File. Plaintiff's

request for an extension of time to serve his supplemental disclosures unﬂil

4/15/2008 is unnecessary as Para. 2.h of the Scheduling Order provides

supplemental disclosures are to be served 40 days before the deadline fo
completion of discovery. The deadline for completion of discovery is 7/1/2
therefore, the deadline for serving supplemental disclosures is 5/21/2008.
Entered by Magistrate Judge James P. O'Hara on 3/17/08. (This is a TEX
ENTRY ONLY. There is no.pdf document associated with this entry.) (mh

hat
!
D08;

T

(Entered: 03/17/2008)
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03/17/2008

MOTION for Protective Orderelating to Plaintiff's First Requests for
Productionby Defendants US Bancorp N A, US Bank NA(Heidrick, Jay)
(Entered: 03/17/2008)

03/17/2008

MEMORANDUM IN SUPPORT of 59 MOTION for Protective Ordexlating
to Plaintiff's First Requests for Productidny Defendants US Bancorp N A, U
Bank NA(Heidrick, Jay) (Entered: 03/17/2008)

S

03/17/2008

INDEX OF EXHIBITS by Defendants US Bancorp N A, US Bank NA re 59
MOTION for Protective Orderelating to Plaintiff's First Requests for
Production(Attachments: # 1 Exhibit Al Plaintiff's Requests for Production
2 Exhibit B! Good faith efforts to resolve dispute)(Heidrick, Jay) (Entered:
03/17/2008)

03/17/2008

NOTICE OF SERVICE by US Bancorp N A, US Bank NA of Discovery
(Heidrick, Jay) (Entered: 03/17/2008)

03/26/2008

MOTION for Leave to Amend Complaint (Petition) re 1 Notice of Removal
Plaintiff Samuel K. Lipari(yh) (Entered: 03/27/2008)

by

03/27/2008

NOTICE of Supplemental Authority by Samuel K. Lipari (yh) (Entered:
03/27/2008)

03/27/2008

RESPONSE by Plaintiff Samuel K. Lipari_re 59 MOTION for Protective Or
relating to Plaintiff's First Requests for Producti¢httachments: # 1 Exhibit
1lLetter, # 2 Exhibit 2!Settlement Brief)(yh) (Entered: 03/27/2008)

der

04/04/2008

ORDER denying wihtout prejudice 63 Motion for Leave to Amend Complgint.

Signed by Magistrate Judge David J. Waxse on 4/4/2008.(This is a TEXT
ENTRY ONLY. There is no.pdf document associated with this entry.) (bh)
(Entered: 04/04/2008)

04/10/2008

REPLY to Response to Motion by Defendants US Bancorp N A, US Bank
re; .59 MOTION for Protective Ordeelating to Plaintiff's First Requests for
Production(Heidrick, Jay) (Entered: 04/10/2008)

NA

04/22/2008

MOTION to CompelPlaintiff's Compliance with Rule 26(ay Defendants US
Bancorp N A, US Bank NA(Heidrick, Jay) (Entered: 04/22/2008)

04/22/2008

INDEX OF EXHIBITS by Defendants US Bancorp N A, US Bank NA re 6§
MOTION to CompelPlaintiff's Compliance with Rule 26(é\ttachments: # 1
Exhibit 1 to Motion)(Heidrick, Jay) (Entered: 04/22/2008)

04/22/2008

MEMORANDUM IN SUPPORT of 68 MOTION to Comp#laintiff's
Compliance with Rule 26(d&y Defendants US Bancorp N A, US Bank NA
(Attachments: # 1 Exhibit Index to Memorandum of Law, # 2 Exhibit A to
Memorandum, # 3 Exhibit B to Memorandum)(Heidrick, Jay) (Entered:
04/22/2008)

04/30/2008

NOTICE OF SERVICE by Samuel K. Lipari of Deposition and Duces Tecl
Request (yh) (Entered: 05/01/2008)

m

04/30/2008

NOTICE OF SERVICE by Samuel K. Lipari of Rule 26 Supplemental
Disclosures (yh) (Entered: 05/01/2008)

04/30/2008

NOTICE OF SERVICE by Samuel K. Lipari of Answers to defendant's Firs$

—

b
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Set of Interrogatories (yh) (Entered: 05/01/2008)

04/30/2008

MOTION for time to extend discovery by Plaintiff Samuel K. Lipari.(yh)
(Entered: 05/01/2008)

04/30/2008

MEMORANDUM in Opposition by Plaintiff Samuel K. Lipari re 68 MOTIOI
to CompelPlaintiff's Compliance with Rule 26(&\ttachments: # 1 Exhibit 1
MSC Amended Complaint,_# 2 Exhibit 2 Motion for Hearing, # 3 Exhibit 3
Response to Hearing Motion, # 4 Exhibit 4 Appellant Brief, # 5 Exhibit 5 M
v Neoforma, # 6 Exhibit 6 MSC Motion to Consolidate)(yh) (Entered:
05/01/2008)

SC

05/09/2008

NOTICE by Defendants US Bancorp N A, US Bank NA of taking depositig
Samuel Lipari on May 28, 2008 (Heidrick, Jay) (Entered: 05/09/2008)

n of

05/14/2008

SECOND NOTICE of Supplemental Authority by Samuel K. Lipari (yh)
(Entered: 05/14/2008)

05/15/2008

RESPONSE by Defendants US Bancorp N A, US Bank NA re 74 MOTION
extension of time (Heidrick, Jay) (Entered: 05/15/2008)

N for

05/15/2008

REPLY to Response to Motion by Defendants US Bancorp N A, US Bank
re._68 MOTION to CompéPlaintiff's Compliance with Rule 26(a)
(Attachments: # 1 Exhibit Al Supplemental Disclosures)(Heidrick, Jay)
(Entered: 05/15/2008)

NA

05/16/2008

MOTION for Protective Order against deposition by Plaintiff Samuel K.
Lipari(yh) (Entered: 05/16/2008)

05/16/2008

Initial Witness &Exhibit List by US Bancorp N A, US Bank NA.(Heidrick, J
(Entered: 05/16/2008)

ny)

05/19/2008

MOTION for Protective Ordefor Plaintiff's Notice of Deposition Duces Tecl
by Defendants US Bancorp N A, US Bank NA(Heidrick, Jay) (Entered:
05/19/2008)

Hm

05/19/2008

MEMORANDUM IN SUPPORT of 82 MOTION for Protective Ordiar
Plaintiff's Notice of Deposition Duces TecbyDefendants US Bancorp N A
US Bank NA (Attachments:_# 1 Exhibit A! Letter to Lipari)(Heidrick, Jay)
(Entered: 05/19/2008)

05/20/2008

AMENDED DOCUMENT by US Bancorp N A, US Bank NA. Amendment
83 Memorandum in Support of Motion, 82 MOTION for Protective Ofder
Plaintiff's Notice of Deposition Duces Tecufideidrick, Jay) (Entered:
05/20/2008)

(0]

05/22/2008

MOTION to CompelDiscovery Responséy Defendants US Bancorp N A,
US Bank NA(Heidrick, Jay) (Entered: 05/22/2008)

05/22/2008

MEMORANDUM IN SUPPORT of 85 MOTION to Compé&liscovery
Responseby Defendants US Bancorp N A, US Bank NA(Heidrick, Jay)
(Entered: 05/22/2008)

05/22/2008

INDEX OF EXHIBITS by Defendants US Bancorp N A, US Bank NA re 85
MOTION to CompelDiscovery Responses and Memorandum in Support
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C. # 4 Exhibit
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D)(Heidrick, Jay) (Entered: 05/22/2008)

05/30/2008

RESPONSE by Defendants US Bancorp N A, US Bank NA re 80 MOTION for

Protective Ordeagainst DepositiofHeidrick, Jay) (Entered: 05/30/2008)

05/30/2008

Opposition by Plaintiff Samuel K. Lipari re 82 MOTION for Protective Orde

for Plaintiff's Notice of Deposition Duces Tec(yh) (Entered: 06/02/2008)

06/03/2008

90

=

ORDER denying 74 Motion for Extension of Time. Plaintiff's motion to exteénd

discovery until 10/1/08 is denied for failure to show the requisite good cau
amending the scheduling order. Entered by Magistrate Judge David J. Wa
on 6/3/08. (This is a TEXT ENTRY ONLY. There is no.pdf document
associated with this entry.) (mh) (Entered: 06/03/2008)

06/05/2008

NOTICE OF SERVICE by Samuel K. Lipari of Second Rule 26 Suppleme
Disclsoures (yh) (Entered: 06/06/2008)

06/12/2008

|©
[¢Y)

NOTICE of unavailability by Samuel K. Lipari (mm) (Entered: 06/13/2008)

06/12/2008

O
~

Objection to Order of Magistrate Judge re 90 Order on Motion for Extensi
Time by Plaintiff Samuel K. Lipari(mm) (Entered: 06/13/2008)

06/13/2008

|©
N

REPLY to Response to Motion by Defendants US Bancorp N A, US Bank
re;_82 MOTION for Protective Orddor Plaintiff's Notice of Deposition Duce
Tecum(Heidrick, Jay) (Entered: 06/13/2008)

06/19/2008

RESPONSE by Defendants US Bancorp N A, US Bank NA re 94 Obijectig
Order of Magistrate Judge re 90 Order on Motion for Extension of Time, b
Plaintiff Samuel K. Lipari (Heidrick, Jay) (Entered: 06/19/2008)

07/08/2008

MEMORANDUM AND ORDER granting 85 Motion to Compel. Plaintiff

shall, within fourteen days of the date of this Order, produce all document
responsive to Defendants' First Set of Requests for Production and serve
supplemental responses to Defendants' First Interrogatories No. 1, 3, 5!14
16!17, and 21. Plaintiff shall, within twenty!one (21) days of the date of thi
Order, show cause in a pleading filed with the Court, why he should not b
required to pay the reasonable fees and expenses that Defendants have i
in making their Motion to Compel. Signed by Magistrate Judge David J. W
on 7/8/2008. (bh) (Entered: 07/08/2008)

se for
Xse

htal

bn of

NA

5

nto

Uy

=

W~

NCUITE
axse

07/10/2008

Objection to Order of Magistrate Judge re 96 Order on Motion to Compel,
Plaintiff Samuel K. Lipari (Attachments_# 1 Exhibit Vol. I)(yh). (Entered:
07/11/2008)

by

07/10/2008

FURTHER EXHIBIT(S) IN SUPPORT of 96 Order on Motion to Compel,,
Objection to Order of Magistrate Judge re 96 Order on Motion to Compel,
Plaintiff Samuel K. Lipari. (Attachments;_# 1 Exhibit Vol. Il part 2, # 2 Exhi
Vol. lll, #_3 Exhibit Settlement Brief)(yh) (Entered: 07/11/2008)

D7

by
DIt

07/11/2008

MEMORANDUM AND ORDER overruling 94 plaintiff's Objection to the
Magistrate's Order Denying Extension of Discovery. Signed by District Jug
Carlos Murguia on 7/11/2008. (jw) (Entered: 07/11/2008)

lge

07/18/2008

MOTION to Alter OR Amend Judgment_re 99 Memorandum and Order on
Objection to Order of Magistrate Judge and MOTION to Stay Further Pret
Proceedings (Response deadline 8/1/2008) by Plaintiff Samuel K. Lipari

rial
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(Attachments: # 1 Exhibit 1;_# 2 Exhibit 2)(ck) (Entered: 07/18/2008)

07/18/2008

—
=

MOTION to Amend Petition re 1 Notice of Removal by Plaintiff Samuel K.
Lipari. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2)(ck) (Entered: 07/18/2008

07/18/2008

—
N

RESPONSE by Defendants US Bancorp N A, US Bank NA re 97 Objectig
Order of Magistrate Judge_re 96 Order on Motion to Compel by Plaintiff
Samuel K. Lipari (Heidrick, Jay) (Entered: 07/18/2008)

07/18/2008

—
\‘

MOTION to Stay Discovery (This was originally filed with document 100
MOTION to Alter Judgment &MOTION to Stay Discovery but should have
been entered as two separate motions) by Plaintiff Samuel K. Lipari.(mm)
(Entered: 07/30/2008)

07/22/2008

=
W

MEMORANDUM AND ORDER granting in part and denying in part 68

Motion to Compel. On or before 7/30/2008, Plaintiff shall serve an amendgd

Rule 26(a)(1)(A)(i) witness disclosure statement in compliance with this
Memorandum and Order. On or before 7/30/2008, Plaintiff shall serve a
supplemental Rule 26(a)(1)(A)(ii) document disclosure statement or serve
amended Rule 26(a)(1)(A)(ii) document disclosures in compliance with thi
Memorandum and Order. On or before 8/13/2008, Plaintiff shall show cau
why he should not be required to pay a portion of the reasonable fees and
expenses that Defendants incurred in making their Motion to Compel. Sig
by Magistrate Judge David J. Waxse on 7/22/2008. (bh) (Entered: 07/22/2

07/23/2008

104

Order Converting Pretrial Conference to Status Conference. On the Court
motion, the Pretrial Conference scheduled for 7/30/2008 at 10:00 a.m. is
converted to a telephone status conference, at which time the Court will ta
Plaintiff's Motion to Stay (doc. 100). Entered by Magistrate Judge David J
Waxse on 7/23/08. (This is a TEXT ENTRY ONLY. There is no.pdf docum
associated with this entry.) (mh) (Entered: 07/23/2008)

nto

S
se

ned
008)

S own
ke up

ent

07/28/2008

—
o1

MEMORANDUM AND ORDER denying 101 Motion to Amend Complaint.
Signed by Magistrate Judge David J. Waxse on 7/28/2008. (bh) (Entered:
07/28/2008)

07/28/2008

—
(o)}

MEMORANDUM in Opposition by Defendants US Bancorp N A, US Bank
NA re_100 MOTION to Alter Judgment MOTION to Stay Discovery re 99
Order on Objection to Order of Magistrate Judge MOTION to Stay Discov
re_99 Order on Objection to Order of Magistrate Judge (Attachments: # 1
Exhibit A, # 2 Exhibit B, #£.3 Exhibit C, # 4 Exhibit D_# 5 Exhibit E)(Olthoff
Mark) (Entered: 07/28/2008)

07/31/2008

108

MINUTE ENTRY for proceedings held before Magistrate Judge David J.
Waxse: Denying 107 Motion to Stay Discovery; Status Conference and M
Hearing held on 7/30/2008_re 107 MOTION to Stay Discovery. Plaintiff
appeared pro se. Defendants appeared through counsel Mark A. Olthoff.
Plaintiff's Motion is denied for failure to establish good cause for staying th
proceedings. The pretrial conference is rescheduled for 8/14/2008 at 2:30
The parties shall prepare a proposed joint pretrial order. Defendants shall
submit the proposed pretrial order to the Magistrate Judge on or before
8/11/2008. The deadline for filing dispositive motions is continued to
8/22/2008. (This is a TEXT ENTRY ONLY. There is no.pdf document
associated with this entry.) (bh) (Entered: 07/31/2008)

ption

e
p.m.
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08/07/2008

109

ORDER: The Telephone Pretrial Conference set for 8/14/2008 is hereby
rescheduled for 8/28/2008 at 02:00 PM before Magistrate Judge David J.
Waxse. Proposed Pretrial Order due by 8/21/2008. Dispositive motion ded
continued to 9/5/2008. Jury Trial continued to 4/6/2009 at 01:30 PM in
Courtroom 463 (CM) before District Judge Carlos Murguia. Entered by

Magistrate Judge David J. Waxse on 8/7/08. (This is a TEXT ENTRY ONL

There is no.pdf document associated with this entry.) (Il) (Entered: 08/07/3

adline

Y.
)008)

08/11/2008

=
o

RESPONSE by Defendants US Bancorp N A, US Bank NA re 107 MOTIC
Stay Discovery re 100 MOTION to Alter Judgment MOTION to Stay
Discovery re 99 Order on Objection to Order of Magistrate Judge MOTIOI
Stay Discovery re 99 Order on Objection to Order of Magistrate Judge
(Heidrick, Jay) (Entered: 08/11/2008)

N to

N to

08/18/2008

—
—
=

RESPONSE by Defendants US Bancorp N A, US Bank NA re 103 Order
Motion to Compel,Order to Plaintiff to Show Caugeleidrick, Jay) (Entered:
08/18/2008)

bn

08/18/2008

—
—
N

ANSWER to defendant's Rule 59 110 Response to Motion by Plaintiff San
K. Lipari. (yh) (Entered: 08/18/2008)

nuel

08/18/2008

—
=
W

RESPONSE to defendant's assertion re: 111 Response to Order by Plainti

Samuel K. Lipari. (yh) (Entered: 08/18/2008)

08/18/2008

(Y
=
1NN

NOTICE AND ORDER TO SHOW CAUSE. Signed by Magistrate Judge
David J. Waxse on 8/18/08. (mh) (Entered: 08/18/2008)

08/18/2008

DOCKET ANNOTATION: Notice and Order to Show Cause 114 mailed to

Samuel Lipari, 297 NE Bayview, Lee's Summit, MO 64064 by regular United

States Mail and by certified mail, return receipt requested (receipt #
70022030000122080760) on 8/18/08. (mh) (Entered: 08/18/2008)

08/18/2008

—
—
o1

ORDER directing plaintiff to pay fees in connection with defendants' motig
compe] 68 and pursuant to the court's direction in doc. 103. Signed by
Magistrate Judge David J. Waxse on 8/18/08. (mh) (Entered: 08/18/2008)

nto

08/18/2008

DOCKET ANNOTATION: Doc. 115 mailed to Samuel Lipari, 297 NE
Bayview, Lee's Summit, MO 64064, by regular United States mail and by
certified mail, return receipt requested (receipt # 700220300001220807771
8/18/08. (mh) (Entered: 08/18/2008)

), on

08/18/2008

=
=
(o)}

AFFIDAVIT of prejudice by Samuel K. Lipari. (yh) (Entered: 08/19/2008)

08/20/2008

117

ORDER regarding 114 Notice and Order to Show Cause. The Court has
reviewed Plaintiff's reply (doc. 113) to Defendants' response (doc. 111)
regarding Plaintiff's asserted noncompliance with the Court's 7/22/08 Ordzs
(doc. 103). Plaintiff's filing of the reply does not relieve Plaintiff of the
obligation to respond to the Order to Show Cause. Plaintiff shall file his
response to the Order to Show Cause on or before 8/27/08. Entered by
Magistrate Judge David J. Waxse on 8/20/08. (This is a TEXT ENTRY ON
There is no.pdf document associated with this entry.) (mh) (Entered:
08/20/2008)

14

Br

LY.

08/20/2008

MOTION for Order to Show Cause by Defendants US Bancorp N A, US B
NA (Attachments: # 1 Exhibit A)(Heidrick, Jay) (Entered: 08/20/2008)

ank
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08/22/2008

—
—
(o]

CERTIFIED MAIL RECEIPT returned regarding 114 Order, and 115 Orde
addressed to Samuel Lipari. (mg) (Entered: 08/25/2008)

08/22/2008

—
N

OBJECTION to Order of Magistrate Judge re Order 115 by Plaintiff Samu
Lipari. (mm) (Entered: 08/25/2008)

el K.

08/22/2008

=
W

Objection to Order of Magistrate Judge re Order 117 by Plaintiff Samuel K.

Lipari (Attachments: #(1) Exhibit 1, (2) Exhibit 1A, (3) Exhibit 1B, (4) Exhik
1C!1, (5) Exhibit 1C!2, (6) Exhibit 1D, (7) Exhibit 2!1, (8) Exhibit 2!2, (9)
Exhibit 2 Letter, (10) Exhibit 3, (11) Exhibit 4, (12) Exhibit 5, # 13 Exhibit §
(14) Exhibit 7, (15) Exhibit 8, (16) Exhibit 9)(mm) (Entered: 08/25/2008)

t

08/25/2008

=
o

SECOND NOTICE AND ORDER TO SHOW CAUSE. Defendants' Motion
for Order to Show Cauge 118 is granted. Plaintiff Samuel K. Lipari is requ
to show cause to United States District Judge Carlos Murguia, in a pleadil
filed by 9/8/08, why this case should not be dismissed with prejudice, or o
sanctions imposed, pursuant to Federal Rule of Civil Procedure 37(b)(2)(4
failure to comply with the Courts 7/8/08 Order (doc. 96), and/or pursuant t
Federal Rules of Civil Procedure 16(f) and 37(b)(2)(A) for failure to partici
in the preparation of a joint proposed pretrial order. Signed by Magistrate
David J. Waxse on 8/25/08. (mh) (Entered: 08/25/2008)

red
9
ther
\) for
o
hate
Judge

08/25/2008

121

ORDER continuing pretrial conference. In light of the Court's recent show
cause orders, the Court, on its own motion, continues the 8/28/08 telepho
pretrial conference to 10/28/08 at 11:00 a.m. before Magistrate Judge Da
Waxse. Defendants shall submit the parties' joint proposed pretrial order {
Magistrate Judge by 10/21/08. Entered by Magistrate Judge David J. Wa)
8/25/08. (This is a TEXT ENTRY ONLY. There is no.pdf document associ
with this entry.) (mh) (Entered: 08/25/2008)

he
id J.
o the
se on
ated

08/25/2008

DOCKET ANNOTATION:Doc. 120 mailed to plaintiff Samuel K. Lipari, 29]
NE Bayview, Lee's Summit, MO 64064, by regular United States mail and
certified mail, return receipt requested (certified receipt #
70022030000122080647). (mh) (Entered: 08/25/2008)

4

by

08/25/2008

=
1NN

NOTICE of filing motion to remand appeal by Samuel K. Lipari (mm)
(Entered: 08/25/2008)

08/27/2008

—
o1

NOTICE of Filing Order Denying Motion to Remand Appeal by US Bancol
A, US Bank NA (Attachments:;_# 1 Exhibit Order)(Olthoff, Mark) (Entered:
08/27/2008)

p N

08/27/2008

—
(o)}

SEALED MOTION for Leave to File Under Seal by Defendants US Banco
A, US Bank NA (Attachments:;_# 1 Exhibit Al Redacted Billings)(Heidrick,
Jay) (Entered: 08/27/2008)

rp N

08/27/2008

AFFIDAVIT of Attorney Fees re 115 Order by US Bancorp N A, US Bank
(Heidrick, Jay) (Entered: 08/27/2008)

08/27/2008

AFFIDAVIT regarding attorney fees by Defendants US Bancorp N A, US |
NA(Heidrick, Jay) Modified on 9/2/2008 to correct title of pleading (yh).
(Entered: 08/27/2008)

Bank

08/28/2008

ORDER REFERRING MOTION to Magistrate Judge David J. Waxse re 1
MOTION for Attorney Feesn Support of Affidavit of Attorney Fees, Doc. N

P8
D.
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127filed by US Bancorp N A, US Bank NA. Signed by District Judge Carlg
Murguia on 8/28/2008. (This is a TEXT ENTRY ONLY. There is no.pdf
document associated with this entry.) (jw) (Entered: 08/28/2008)

S

08/28/2008

CERTIFIED MAIL RECEIPT returned regarding 120 Order addressed to
Samuel K. Lipari. (mg) (Entered: 08/29/2008)

09/02/2008

ORDER REFERRING MOTION to Magistrate Judge David J. Waxse re 1
SEALED MOTION for Leave to File Under Seal filed by US Bancorp N A,
Bank NA. Signed by District Judge Carlos Murguia on 9/2/2008. (This is &

TEXT ENTRY ONLY. There is no.pdf document associated with this entry|.

(jw) (Entered: 09/02/2008)

P6
us

09/02/2008

132

ORDER granting 126 Motion for Leave to File Under Seal. Defendants arg
directed to file forthwith the requested document(s) with an event from the
SEALED DOCUMENTS category. In addition, Defendants shall serve a c
of the sealed document(s) on Plaintiff. The Clerk shall grant electronic acq
sealed document(s) to counsel of record. Pro hac vice attorneys must obt
sealed document(s) from local counsel. Signed by Magistrate Judge Davi
Waxse on 9/2/2008.(This is a TEXT ENTRY ONLY. There is no.pdf docur
associated with this entry.) (bh) (Entered: 09/02/2008)

D

bpy
ess tc
ain

y J.
nent

09/02/2008

133

ORDER setting new dispositive motion deadline. In light of the Court's reg
Show Cause Orders and the continuance of the Pretrial Conference, the (
on its own motion, extends the deadline for filing dispositive motions to

11/17/2008. Entered by Magistrate Judge David J. Waxse on 9/2/08.(This

TEXT ENTRY ONLY. There is no.pdf document associated with this entry.

(mh) (Entered: 09/02/2008)

ent
Court,

is a

09/02/2008

RESPONSE to 120 Order on Motion for Order to Show Cause,, by Plainti
Samuel K. Lipari. (Attachments;_# 1 Exhibit Answer to Order to Show Cau
2 Exhibit 1 Notice of Appeal, # 3 Exhibit 2 Notice of Removal, # 4 Exhibit
Motion to remand, # 5 Exhibit 4 Reply. # 6 Exhibit Affidavit of prejudice, #
Exhibit 6 Objection to Magistrate Order, # 8 Exhibit 7 Tenth Circuit Notice
Exhibit 7 Plaintiff's response,# 10 Exhibit 8 Unrelated Pretrial Order, # 11
Exhibit 9 Combined pretrial order,_# 12 Exhibit 10 Plaintiff's production
request, # 13 Exhibit 11 Plaintiff's response to OSC, # 14 Exhibit 12 Reply
demand, # 15 Exhibit 13 Reply to demand. # 16 Exhibit 14 Objection, # 1]
Exhibit 15 Letter to clerk, # 18 Exhibit 16 Order on motion to stay discovel
19 Exhibit 17 Report of parties' and planning. # 20 Exhibit 18 Response td
Second Motion to Dismiss, # 21 Exhibit 19 Affidavit of Samuel K. Lipari)(y
(Entered: 09/03/2008)

y, #

09/02/2008

=
(o)}

AFFIDAVIT of Samuel K. Lipari in support of re 134 Response to Show C
Order. Defendant has submitted exhibits in support of affidavit to the cour

are to voluminous and will be maintained coventionally in the clerk's office.

boxes of exhibits).(mm) (Entered: 09/04/2008)

use
[ that
(3

09/03/2008

—
o1

RESPONSE to 123 Objection to Order of Magistrate Judge re 117 Order,
Plaintiff Samuel K. LipariObjection to Order of Magistrate Judge re 117 Of
by Plaintiff Samuel K. Lipari, 122 Objection to Order of Magistrate Judge 1
115 Order by Plaintiff Samuel K. Lipari by Defendants US Bancorp N A, U
Bank NA. (Heidrick, Jay) (Entered: 09/03/2008)

der,,

S
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09/04/2008 1

\I

15 | MEMORANDUM AND ORDER granting in part and denying in part 43
Defendants' Motion to Dismiss Pursuant to Rule 12(b)(6) and Rule 8 of the
Federal Rules of Civil Procedure. All claims except plaintiff's misapproprigtion
of trade secrets claim pursuant to Mo. Rev. Stat. section 417.450 are hergby
dismissed. Signed by District Judge Carlos Murguia on 9/4/2008. (jw) (Entered:
09/04/2008)

U

09/04/2008 138 DOCKET ANNOTATION: 137 Memorandum and Order on Motion to
Dismiss, sent certified mail 7002 2030 0000 9349 8359 to Samuel K. Lipali,
297 NE Bayview, Lee's Summit, MO 64064. (jw) (Entered: 09/04/2008)

09/05/2008 139 MOTION for Leave to Amend Complaint (Petition) re 1 Notice of Removal by
Plaintiff Samuel K. Lipari (Attachments: (1) Exhibit 1 (State Court Petition),
(2) Exhibit Proposed Amended Petition)(mm) (Entered: 09/05/2008)

09/08/2008

=
o

SEALED EXHIBIT(S) of billing recordsre 127 Affidavit (Heidrick, Jay)
(Entered: 09/08/2008)

09/09/2008

—
=

CERTIFIED MAIL RECEIPT returned re_137 Order on Motion to Dismiss,
addressed to Samuel Lipari. (jw) (Entered: 09/09/2008)

09/13/2008

—
N

RESPONSE by Defendants US Bancorp N A, US Bank NA re 139 MOTION
for Leave to Amend Complaint_re 1 Notice of Removal (Heidrick, Jay)
(Entered: 09/13/2008)

09/22/2008

=
W

RESPONSE to 134 Respons&,Order to Show Cause (Doc. No. 129)
Defendants US Bancorp N A, US Bank NA. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E)(Heidrick, Jay) (Enterg
09/22/2008)

D
o

10/10/2008

=
1NN

29 | MEMORANDUM AND ORDER overruling 97 Objection to Order of
Magistrate Judge; denying 100 Motion to Alter or Amend Judgment and to Stay
Further Pretrial Proceedings; overruling 122 Objection to Order of Magistrate

Judge and overruling 123 Objection to Order of Magistrate Judge. IT IS
FURTHER ORDERED that plaintiff's 116 28 U.S.C. section 144 Affidavit ¢
Prejudice does not require recusal under 28 U.S.C. section 144. Signed by
District Judge Carlos Murguia on 10/10/2008. (jw) (Entered: 10/10/2008)

=

10/15/2008

—
(o)}

NOTICE of Change of Address by Samuel K. Lipari (mm) (Entered:
10/17/2008)

10/15/2008

=
\‘

STIPULATION for order of dismissal of remaining claims by Samuel K.
Lipari. (mm) (Entered: 10/17/2008)

10/16/2008

—
1

34| ORDER granting 59 Defendants' First Motion for Protective Order; denying 80
Plaintiff's Motion for Protective Order; granting 82 Motion for Protective Ofder
as to Defendant U.S. Bancorp N.A and denying 82 Motion for Protective Qrder
as to Defendant U.S. Bank N.A. Plaintiff shall, within 21 days of the date gf
this Order, show cause in a pleading filed with the Court, why he should npot be
required to pay the reasonable fees and expenses that Defendant U.S. Bancorp
NL.A. incurred in making its Motions for Protective Order (doc. 59 and 82) and
opposing Plaintiff's Motion for Protective Order (doc. 80), in addition to the
reasonable fees and expenses that Defendant U.S. Bank N.A. incurred in
making its Motion for Protective Order (doc. 59) and opposing Plaintiff's
Motion for Protective Order (doc. 80). Signed by Magistrate Judge David J.
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Waxse on 10/16/2008. (bh) (Entered: 10/16/2008)

10/16/2008 148 51| NOTICE OF APPEAL as to 144 Order on Objection to Order of Magistrate
Judge, Order on Motion to Alter Judgment, Order on Motion to Stay Discgvery,
145 Order on Motion for Protective Order, 137 Order on Motion to Dismis$ by

Plaintiff Samuel K. Lipari. (kao) (Entered: 10/17/2008)

o]

10/17/2008 APPEAL FEE STATUS: Filing fee NOT PAID re: Notice of Appeal ! Final
Judgment,_ 148 . (THIS IS A TEXT ONLY ENTRY!NO DOCUMENT IS
ASSOCIATED WITH THIS TRANSACTION) (kao) (Entered: 10/17/2008)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
SAMUEL K. LIPARI, )

Plaintiff,
CIVIL ACTION

No. 07-2146-CM

US BANCORP NA and
US BANK NA,

N N N N N N N

Defendants. )
)

MEMORANDUM AND ORDER

Plaintiff Samuel K. Lipari filed the inant action in Jackson County Circuit Court on
November 28, 2006 (Jackson County Case No. @1:&2307) against defendants US Bancorp
and US Bank NA. On December 13, 2006, defendants removed the action to the United Stat
District Court for the Western District of MissouwWestern Division, on the basis of diversity. Of

April 10, 2007, the United States District Court foe ¥Western District of Missouri transferred thq

Motion to Dismiss Pursuant to Rule 12(b)(6) and Rule 8 of the Federal Rules of Civil Proced(

(Doc. 43).

l. Background
As assignee of Medical Supply Chain, Inc. (@& SupplyO or OMSCIO), plaintiff bringg

the following five state-law claims against ded@nts, each under Missouri law: (1) breach of

contract; (2) fraud; (3) trade secret misappropriation; (4) breach of fiduciary duty; and (5) prin

facie tort. Defendants originally moved to dismplaintiffOs claims in April 2007, arguing plainti

lacked standing and the claims were barred byudisgta. The court denied the dismissal of the

case to this court pursuant to 28 U.S.C. & 1404(a). This matter is before the court on Defendants

re

i

—
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claims that had been brought in prior lawsuits because the prior lawsuits dismissed the state-
claims without prejudice, and thus, there had been no final judgment on the merits. At the tin
the courtOs order, the record did not clearly elienwhich of plaintiffOs current claims had been
raised in the previous lawsuits and dismissed without adjudication on the merits. Accordingly
court denied defendants® motion to dismiss withejiidice and required the parties to set forth
which claims had been raised in the prior lawsuits. In their supplemental briefing, the parties
that all of the current claims were brought in the prior lawsuitsNin other words, the claims hag
been adjudicated on the merits and were not barred by res judicata.

On December 19, 2007, defendants filed their second motion to dismiss. This motion
filed after defendants filed their answer, but while discovery was ongoing.
Il. Timeliness of Motion

Plaintiff argues that defendantsO secondomadi dismiss is prohibited under Federal Rule
of Civil Procedure 12(g). Under Rule 12(g), any defense that is available at the time of the of

motion that is not included in the original motion may not be the basis of a second pre-answe

failure to state a claim and provides for a post-answer motion for failure to state a claim unde
12(c). Fed.R. Civ. P. 12(h)(2)(B). OThe distinction between [a Rule 12(b)(6) motion and a R
12(c) motion] is purely formal, because the court must review a Rule 12(c) motion under the §
standard that governs a Rule 12(b)(6) motidReS. Ctr. for Indep. Living, Inc. v. Ability Res., nc
534 F. Supp. 2d 1204, 1207 (D. Kan. 2008) (citivard v. Utah 321 F.3d 1263, 1266 (10th Cir.
2003));see also Fisher v. LyncNo. 07-2154-KHV, 2008 WL 2152053, at {D. Kan. May 21,

2008) (OA motion for judgment on the pleadings under Rule 12(c) is governed by the same s

motion. Rule 12(h)(2), however, specifically pressragartyOs right to file a motion to dismiss for

law

€ O
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as a motion to dismiss under Rule 12(b)(6).0). The court may treat a Rule 12(b)(6) motion a$ if i

had been submitted under Rule 12 gs. Ctr. for Indep. Living, Inc534 F. Supp. 2d at 1207

(treating the defendantsO post-answer motion tasdiss if it had been styled a Rule 12(c) motion

for judgment on the pleading$jaulk v. Tiffany No. 99-2354-GTV, 2000 WL 714336, at *1 (D.
Kan. May 23, 2000) (citingVestcott v. City of Omah801 F.2d 1486, 1488 (8th Cir. 1990)dabe
v. Aldabe 616 F.2d 1089, 1093 (9th Cir. 1980)). Because the same standard governs both m
the court will consider defendantsO Rule 12(b)(6) motion to dismiss as if it had been styled a
12(c) motion for judgment on the pleadindg®es. Ctr. for Indep. Living, Inc534 F. Supp. 2d at
1207.
[ll.  Legal Standards

This court will grant a Rule 12(b)(6) motion to dismiss only when the factual allegation:s
to Ostate a claim to relief that is plausible on its face . . . or when an issue of law is dispositiv
Meyer v. ChristieNo. 07-2230-JWL, 2007 WL 3120695, at *4 (D. Kan. Oct. 24, 2007) (dgely

Atl. Corp. v. Twomblyl27 S. Ct. 1955, 1974 (200 Neitzke v. Williams490 U.S. 319, 326

ptiol

Rul

5 fai

5.0

(1989)). While the factual allegations need not be detailed, the claims must set forth entitlement

relief Othrough more than labels, conclusions, and a formulaic recitation of the elements of a
of action.OIn re Motor Fuel Temperature Sales Practices Ljt§R4 F. Supp. 2d 1214, 1216 (D.
Kan. 2008). The allegations must contain facts sefficio state a claim that is plausible, rather
than merely conceivabldd.

OAIl well-pleaded facts, as distinguished from conclusory allegations, must be taken

true.OSwanson v. Bixle750 F.2d 810, 813 (10th Cir. 1988udnikov v. Chalk & Vermilion Fine

Arts, Inc, 514 F.3d 1063, 1070 (10th Cir. 2008). The court construes any reasonable inferen¢

from these facts in favor of the plaintifial v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006);

-3-

cau
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Dudnikoy 514 F.3d at 1070. The issue in reviewing the sufficiency of a complaint is not whet

Scheuer v. Rhode416 U.S. 232, 236 (1974)yerruled on other grounds by Harlow v. Fitzgerald
457 U.S. 800 (1982).

Where, as here, a plaintiff is proceeding pré ©glismissal . . . for failure to state a claim
proper only where it is obvious that the plaintiff cannot prevail on the facts he has alleged ang
would be futile to give him an opportunity to amendédkins v. Currier514 F.3d 1030, 1032
(10th Cir. 2008) (quotation omitted). But plafffis Opro se status does not relieve him from
complying with the courtOs procedural requirememBai@es v. U.S173 F. AppOx 695, 697 (10th
Cir. 2006) (citations omittedsee also Santistevan v. Colo. Sch. of Min&8 F. AppOx 927, 931
(10th Cir. 2005) (holding that a pro se litigant miadiow the same rules of procedure as other
litigants). He still Ohas the burden of alleging sufficient facts on which a recognizable legal ¢
could be based.enking 514 F.3d at 1033 (internal quotations omitted).

IV.  Analysis

A. Choice of Law

In a diversity matter, the court must apply the substantive law of the forum state, inclug
its choice of law provisionsOtis Elevator Co. v. Midland Red Oak Realty, |483 F.3d 1095,
1101 (10th Cir. 2007). Although this matter was tranefd from the Western District of Missouri,
Ol[t]he transfer of a case to another district doeslter the applicable law. The transferee court
must apply the same law applicable in the transferor cotitlOs Pet Prods., a Div. of
Colgate-Palmolive Co. v. A.S.U., In808 F. Supp. 774, 776 n.3 (D. Kan. 19%2&e also Yoder v.

Honeywell Inc.104 F.3d 1215, 1219 (10th Cir. 1997) (applying choice of law rules of state in \

1 On January 2, 2008, plaintiffOs coungdidrew at plaintiffOs request.

-4-

the plaintiff will prevail, but whether the plaintif entitled to offer evidence to support his claims
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the transferor state sits). Thus, the coust apply MissouriOs choice of law provistoihen
determining choice of law issues, Missouri applies the law of the state with the most significa
relationship to the actionSuperior Equip. Co., v. Maryland Cas. C8386 S.W.2d 477, 480 (Mo.
Ct. App. E.D. 1998) (discussing choice of law in contract actiégdsgde v. Aerojet Gen. Cord43
S.W.3d 14, 24b25 (Mo. Ct. App. E.D. 2004) (discussing choice of law in tort actions). This rg
a balancing of several factors, including the follogvfactors: (a) the place of contracting; (b) the
place of negotiation of the contract; (c) the placpasformance; (d) the location of the subject
matter of the contract; and (e) the domicile, residence, nationality, place of incorporation and
of business of the partieSuperior Equip. Co., Inc986 S.W.2d at 480.

The complaint alleges the causes of action occurred in Jackson County, Missouri; the
contract was negotiated in Missouri; the alleged tortious conduct occurred in Missouri; plaintif

resides in Missouri; and the dissolved entityNMedical SupplyNwas incorporated and had its

quir

plac

alle:

—

principal business location in Missouri. Based on the allegations in the complaint, the court finds

that Missouri has the most significant relationship with this case, and thus, Missouri law appli
plaintiffOs claims.

B. Breach of Contract

Defendants argue that plaintiff has failecatlege a cognizable breach of contract claim

RS 1(

because he failed to allege an agreement and consideration. To state a cause of action for breac

contract under Missouri law, plaintiff must allege (1) an agreement between parties capable @

contracting; (2) mutual obligations arising thereunder with respect to a definite subject matter

2 The result is the same under KansasOs choice of law provisions. Kansas law applie
law of the state where the contract was formed or the tortious conduct ocdeotedl. Prop. Invs.
LLC v. CTP, LLG159 P.3d 1042, 1046 (Kan. Ct. App. 20Q7hg v. JanOs Liquqrg03 P.2d 731,
735 (Kan. 1985).

-5-
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valid consideration; (4) part performance by one party and prevention of further performance

other; and (5) damages measured by the contract and resulting from its [Selaehv. SindeB37

agreement of the partiesNor meeting of the mindsNupon the terms of the conSamth v.

Hammons63 S.W.3d 320, 325 (Mo. Ct. App. S.D. 2002). OThe nature and extent of the cont

parties have reserved the essential terms of the contract for future determiltatiOiNegotiations
or preliminary steps towards a contract do not constitute a contiGetévay Exteriors, Inc. v.
Suntide Homes, Inc882 S.W.2d 275, 279 (Mo. Ct. App. E.D. 1994) (citations omitted).

The basis for plaintiffOs breach of contddaim is that plaintiff and Brian Kabbes of

defendant U.S. Bank exchanged email negotiatiegarding escrow services for Medical Supply

held funds; the name of the escrow agent; and the payment schedule. (Complaint &t | 201.)
Plaintiff further alleges that defendants performed diligence to determine whether to contract
Medical Supplyid. at } 202); and that Mr. Kabbes also requested corporate good standing
documentation from Medical Supply, which was providdddt ; 203).

PlaintiffOs allegations to not support a plaesiineeting of the minds.O By plaintiffOs o\
admission, the parties agreed to Osome or allO of the terms. He alleges certain terms were
supposedly agreed to, but fails to set forth the terms of the alleged contract or the substance

email communications. Plaintiff has not pleadexbatract with any measure of definiteness and

® Plaintiff misnumbered paragraphs in the complaint. After paragraph 225 on page 45
begins numbering the paragraphs with number 194. He misnumbers the paragraphs through
complaint.

-6-

S.W.2d 350, 354 (Mo. Ct. App. E.D. 1992). To have an enforceable contract, there must be an

essential terms must be certain or capable of being certainThe agreement is invalid when the

and had agreed upon some or all of the terms, including the following factors: the fees for the

escrow agent services; defendant U.S. BankOseosatjpn; the investment of long and short terfn
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certainty. There is nothing in the pleading to shavether the alleged contract was oral or wrifte
the terms of the contract, the amounts involved, the obligations of the respective parties, the
of damages determined by the contract, or the time period of the terms. Oln short, the pleadi
indefinite and uncertain that no cause of action for breach of contract is stéteesQv. Farm
Credit Bank of St. Loui8832 S.W.2d 325, 329 (Mo. Ct. App. W.D. 1992) (upholding dismissal g
breach of contract claim for failure to state @l because the plaintiffs did not plead a contract

with any measure of definiteness and certainty).

were negotiating or discussing the possibility of an escrow contractNwhich does not constitut
contract. Gateway Exteriors, Inc882 S.W.2d 275, 279. The allegations do not support a brea:
contract claim. Itis, therefore, not necessary to address the applicability of the statute of fray
Rev. Stat. @ 432.045. For the above mentionednsaplaintiffOs breach of contract claim is
dismissed.

C. Fraud®

In order to make a submissible case of fraudul@erepresentation, plaintiff must allege th
following: (1) a representation; (2) its falsity) (8 materiality; (4) the speakerOs knowledge of i
falsity or ignorance of its truth; (5) the speakerOs intent that it should be acted on by the pers
in the manner reasonably contemplated:; (6) the hearerOs ignorance of the falsity of the

representation; (7) the hearerQOs reliance on the representation being true; (8) the hearerOs 1

* Under Count I, breach of contract, plaintiffeges the contract was written, but he alleg
it was oral in Count II, fraud.

> Plaintiff improperly alleges new fraud clainmshis response to defendants® motion. TH
allegations relate to defendantsO and defendantsO counselOs actions in this litigation. Thes
are not properly before the court, and the court will not consider them.

-7-

PlaintiffOs allegations merely support a findirag Medical Supply and defendant U.S. Bank
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thereon; and (9) the hearerOs consequent and proximately-causedHegsy. Chase Manhattan

Bank, USA, N.A220 S.W.3d 758, 765 (Mo. 2007). Allegations of fraud must be stated with

particularity. Fed. R. Civ. P. 9(tBohac v. Walsh223 S.W.3d 858, 863 (Mo. Ct. App. E.D. 2007)).

Defendants argue that plaintiff fails to statelaim for relief because (1) he failed to plead
that defendants made a false representation; (2) he failed to plead justifiable reliance or caus
and (3) a party cannot maintain a cause of action in tort when the breach of duty is purely

contractual. As alleged in the complaint, the false misrepresentation is that an agent of defern

US Bank Orepresented to MSCI that US BANK and the commercial trust department would not

perform as escrow agent or host MSCIO®wsaccounts because of the Oknow your customer
provisionsO diligence requirements of the USA PATRIOT Act and made it impossible for the
perform this service for MSCI.O (Complainf 210.) Because it is dispositive of the issue, the
court will first address plaintiffOs alleged reliance.

Plaintiff alleges Medical Supply Ojustifiabslied upon this fraudulent misrepresentation
and did not seek a reversal of the decision ftieenSt. Louis office of US BANKOs Commercial
Trust department and instead contacted US BARE@ NAOs Andrew Cesere, to try and resolve
problem.O (Complaint at ! 216.) But the othergaltéons in his complaint indicate that he (1) wal
not ignorant of the falsity of the representatiand (2) did not rely on the representation being tr
After hearing the representation that the Pafitprevented defendants from setting up plaintiff
escrow, plaintiff and his attorney discussedisiseie, at length, with defendant US BancorpOs
employeesNBrian Kabbes and Lares Anderson. (Complaint at ! 215.) The complaint also all

that he discussed the issue with Ed Higgins, #agllof personal trust in defendant US BancorpQ

® The court is not opining on the truthfulne$she alleged misrepresentation, but assumg
all facts in favor of plaintiff at this stage of the proceeding.

-8-
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Louis office. (d.) Based on the allegations in the complaint, it is clear that plaintiff did not bel
the alleged misrepresentation to be true, andahdisputed its truth with defendant US Bancorp.

The court finds that plaintiff has not alleged reliance.

submitted a valid fraud claim and dismisses the claim. The court need not address defendan
arguments regarding plaintiffOs fraud claim.

D. Misappropriation of Trade Secrets

In the complaint, plaintiff alleges that Medicalipply gave its trade secrets to defendant

Bank to apply for a line of credit and that dedants have misappropriated Medical SupplyOs trg

US Bancorp; (2) three of defendant US Bapés officers; and (3) defendant US BancorpOs
subsidiary, US Bancorp Piper Jaffray.

Misappropriation occurs in two ways (1) Owhen one acquires a trade secret through
Oimproper means,O that is, through such means as theft, bribery or inducing one to breach 3
secrecyQ; or (2) when one disclosing a trade secret without consent, inter alia, knew or had 1
know that the secret was O[a]cquired under circumstances giving rise to a duty to maintain it
or limit its use.O@ & R Block E. Tax Servs., Inc. v. Enchut22 F. Supp. 2d 1067, 1074 (W.D.
Mo. 2000) (citing and quoting Mo. Rev. Stat. & 417.4%&and (4)). Relying on Connecticut lay
defendants argue that a corporation is not liabieligclosure of trade secrets when the alleged
disclosure is to others within the corporatiddut the complaint alleges that defendant US Bank
exceeded its authorized use and disclosed the alleged trade secrets to other entitiesNdefend
Bancorp and its subsidiary US Bancorp Piper Jaffray. The complaint does not define the

relationship between defendant US Bank, defend&Bancorp, and US Bancorp Piper Jaffray.

-9-
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Nor does it explain the terms of Medical Suppl§islosure to defendant US Bank. Defendants
also contend that plaintiff has failed to statdaam for relief because Medical Supply had already
provided the alleged trade secrets to US BancaerBiaffray. It is not clear from the complaint
whether the information Medical Supply prouvit® US Bancorp Piper Jaffray is the same
information as the alleged trade secrets. Based on the allegations in the complaint, the courf
that it is not Oobvious that the plaintiff cannot prevail on the facts he has all@gekiids 514 F.3d
at 1032. DefendantsO motion regarding this claim is therefore denied.

E. Breach of Fiduciary Duty

Oln order to adequately plead a claim for breddituciary relationship, the plaintiff must
plead (1) the existence of a fiduciary relationdiepween the parties, (2) a breach of that fiducial
duty, (3) causation and (4) harmKoger v. Hartford Life Ins. Cp28 S.W.3d 405, 411 (Mo. Ct.
App. W.D. 2000) (citingPreferred Physicians Mut. Mgmt. Group v. Preferred Physicians Mut. |
Retention918 S.W.2d 805, 811 (Mo. Ct. App.1996)).

The complaint alleges that defendants owedhfiff a fiduciary duty because (1) defendan
were escrow service providers to Medical Supld (2) defendants were the custodians of Med

SupplyOs confidential information. As the court explained above, the complaint does not alle

partiesO business dealings. Olt has long been the rule in [Missouri] that the existence of a b

Chmieleski v. City Prods. Cor®60 S.W.2d 275, 294 (Mo. Ct. App. W.D. 1983). And, ordinarily
there is no fiduciary relationship between a debtor and credftmest 832 S.W.2d at 328.
Moreover, to allege a fiduciary relationship, plaintiff must alleged the elements of a fidy

relationship, which including the following:

-10-

contract for escrow services, and thus, the onsgitde fiduciary relationship would arise from the

relationship does not give rise to a fiduciary tielaship, nor a presumption of such a relationshig.
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(1) one party must be subservient to the dominant mind and will of the other
party as a result of age, state of health, illiteracy, mental disability, or
ignorance; (2) things of value such as land, monies, a business, or other things
of value, which are the property of the subservient party, must be possessed or
managed by the dominant party; (3) there must be a surrender of
independence by the subservient party to the dominant party; (4) there must
be an automatic and habitual manipulation of the actions of the subservient
party by the dominant party; and (5) there must be a showing that the
subservient party places a trust and confidence in the dominant party.

Roth v. Equitable Life Assur. Soc. of UZ.0 S.W.3d 253, 260 (Mo. Ct. App. E.D. 2006);

Chmieleski660 S.W.2d at 294D95 (O[A] confidential relationship is synonymous with a fiduciz

relationship, and extends to instances in which a special confidence is reposed on one side §

fiduciary relationship. Plaintiff does not allege was subservient to defendants, surrendered hi
independence to defendants, or even placed trust and confidence in defendants. He was ref
by counsel; he personally participated in the negotiations, negotiating lower fees and other te]
and he and his counsel disputed the desfitiie escrow accountsNthey contacted various
individuals at the bank to fight the denial and threaten legal action.

In addition to failing to allege a fiduciarglationship, plaintiffOs claim that defendants
breached a fiduciary duty because they disseminated Medical SupplyOs alleged trade secret
displaced by Mo. Rev. Stat. @ 417.463.1. Section 417.463.1 provides that, with limited excej
Osections 417.450 to 417.467 displace conflicting tort, restitutionary, and other laws of this st
providing civil remedies for misappropriation@trade secret.0 Mo. Rev. Stat. @ 417. 463.1. T

limited exceptions are not applicable here. Mo. Rev. Stat. @ 417. 463.2. For these reasons,

claim is granted.

E. Prima Facie Tort

-11-

is resultingdomination and influencen the other.O). PlaintiffOs complaint does not allege a valid

has failed to state a cause of action for breadtdogiary duty. Defendants® motion regarding this

Ary

nd 1

S

res

'ms

5 IS

ptior

ate

ne

Dlair




C

hse 2Rise2-07166-1M6eDJ\Dociboenniant 14%-kd OB/ed/20087/26C8)e 1Paniel26 of 52

In order to plead arima facietort, the plaintiff must plead (1) an intentional lawful act by
the defendant; (2) intent to cause injury to the pi&ir§3) injury to the plaintiff; (4) an absence of

any justification or an insufficient justification for the defendantOsCridlebaugh v. Putnam

plaintiff to affirmatively plead and prove an ahse of justification on the part of the defendant.Q

courts do not look upoprima facietort claims with favor and have consistently limited their

application. Hertz Corp. v. Raks Hospitality, Ind96 S.W.3d 536, 549 (Mo. Ct. App. E.D. 2006)

a plaintiff actually has recovered on this theor@@llebaugh 192 S.W.3d at 545.

Plaintiff alleges defendants are liable for thikofwing intentional lawful acts: (1) refusing tq
provide escrow account services; (2) circulatiegogatory financial information about Medical
Supply; (3) placing warning notes against MedliSupplyOs officers on defendant US BankOs

computer system; (4) disparaging Medical SupplyOs legal claims against defendants; (5) cau

Supply from obtaining a loan secured with escrow account funds as they were released to Mg
Supply. (Complaint at | 249.) Plaintiff has nobperly alleged an Oabsence of any justification
an insufficient justificationO for defendantsOsafto provide escrow account services. Plaintiff
makes a conclusory allegation that O[t]here is an absence of justification and in the alterative
insufficient justification for US BANK and UBANKCORPOs acts,O but the factual allegations
the complaint do not support this conclusion. As alleged in the complaint, the recorded phon

message of US BancorpOs Becky Hainje explaim¢dh escrow services were denied because

-12-

County State Bank of Milad92 S.W.3d 540 (Mo. Ct. App. W.D. 2006). O[T]he burden is on the

Wilt v. Kansas City Area Transp. Autb29 S.W.2d 669, 673 (Mo. Ct. App. W.D. 1982). Missour

disciplinary complaint to be filed against Medical SupplyOs counsel; and (6) preventing Medi¢

Medical Supply was an unknown start-up businegsh@ principals involved were unknown to thie

OThe doctrine qfrima facietort is a tort of last resort, and it is difficult to find reported cases wiere
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bank; and (3) the Oknow your customerO providite Patriot Act. (Complaint at | 214.)
Although the complaint may, if read liberally, allege that the latter reason was unjustified, it dq
allege that the first two reasons were unjustifi€tle court finds that plaintiff has failed to state a

claim regarding this allegation. PlaintiffOsiaéning allegations regarding defendantsO lawful

Thus, these allegations do not set forth claimpfiona facietort. In re Motor Fuel Temperature

Sales Practices Litig534 F. Supp. 2d at 1216 (holding claims must set forth entitiement to reli
Othrough more than labels, conclusions, and a formulaic recitation of the elements of a causé
action.Q). Based on the allegations in the complaint, the court finds that plaintiff has failed to
claim forprima facietort.

G. Rule 8

Defendants request the court dismiss plaintiffOs complaint because it violates Federal
of Civil Procedure 8. Rule 8(a) states: OA pleadingnust contain . . . a short and plain stateme
of the claim showing that the pleader is entitled to relief.0 Rule 8(d)(1) elaborates on the sha
plain requirement in requiring each averment t@®senple, concise, and direct.0 PlaintiffOs
complaint is 71 pages and anything but Osimple, concise, and direct.O But the court decline
dismiss on this ground. PlaintiffOs complaint asserts non-relevant information, but sets forth
allegations for his claims. As discussed above, only one claim remainsNmisappropriation of

Medical SupplyOs alleged trade secrets. The court will consider the claim on its merits. The

IT IS THEREFORE ORDERED that Defendants® Motion to Dismiss Pursuant to Rule

in part. All claims except plaintiffOs misappiafion of trade secrets claim pursuant to Mo. Rev,|

-13-

also denies defendantsO request that it strike paragraphs 24D32 and 249(e) of the complaint.
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Stat. & 417.450 are hereby dismissed.
Dated this # day of September 2008, at Kansas City, Kansas.
s/ Carlos Murguia

CARLOS MURGUIA
United States District Judge

-14-
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI, )
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 07-2146-CM
US BANCORP NA and )
US BANK NA, )
)
Defendants. )
)

MEMORANDUM AND ORDER

Plaintiff Samuel K. Lipari brings this aotn for misappropriation of trade secrets against
defendants US Bancorp NA and US Bank NA. Thatter is before the court on plaintiffOs 28
U.S.C. a 144 Affidavit of Prejudice (Doc. 116); jattion to the MagistrateOs Order Compelling
Discovery and Sanctioning the Plaintiff (Doc. 9¥jotion Under Fed. R Civ. P. 59(e), To Alter or
Amend Judgment and to Stay Further PreRralceedings (Doc. 100); Objection to Magistrate
Orders of 8/18/08 (Doc. 122); and ObjectiorMagistrateOs Order of 8/20/08 (Doc. 123).

Affidavit of Prejudice

Plaintiff filed a 28 U.S.C. & 144 Affidavit d?rejudice (Doc. 116), arguing that Magistrate

affidavit under 28 U.S.C. = 144, the court cannot consider the truth of the facts allkyjedl
States v. Bennets39 F.2d 45, 51 (10th Cir. 1976) (citiBgrger v. United State255 U.S. 22, 31
(1921). But the court must determine the legal sufficiency of the affidalvijtsee also Winslow v.

Lehr, 641 F. Supp. 1237, 1238 (D. Colo. 1986) (O[T]he filing of an affidavit of prejudice does

Judge Waxse and the undersigned judge are prejuaicetiased against him. When reviewing an

operate automatically to disqualify a judge. The judge must examine the affidavit to determine

not
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whether it is sufficient as a matter of law.O). The following must occur for the affidavit to be
deemed sufficient to require disqualification: O1) the facts must be material and stated with
particularity; 2) the facts must be such thatgue[,] they would convince a reasonable man that |

exists; [and] 3) the facts must show the bias is personal, as opposed to judicial, in Viinsto®

o 144 affidavit cannot be based on the rulings in the ddsesee also Berge55 U.S. at 31
(reviewing an affidavit of prejudice under Sectiona?the Judicial Code and holding that Othe b
or prejudice which can be urged against a judge must be based upon something other than r
the case.O).

After reviewing the affidavit, the court finds that it is insufficient. PlaintiffOs allegations
bias and prejudice are based upon rulings made in this action. The affidavit lacks facts show|
personal bias and prejudice. It contains only insufficient conclusiees.Winslonw641 F. Supp at
1241 (OAn affidavit is deemed insufficient when it lacks facts showing a personal bias or prej
and contains only insufficient conclusions.O). fHoés alleged in the affidavit would not convincg
reasonable person that bias exists. The court therefore finds that the affidavit does not requi
recusal under 28 U.S.C. & 144,

Objections to Magistrate Judge’s Orders

A district court reviews a magistrate judgeOs decision on nondispositive motions unde
Oclearly erroneous or contrary to law standaFir€ Union Mortgage Corp. v. Smit&29 F.3d
992, 995 (10th Cir. 2000) (citing 28 U.S.C. & 636(b)(1)(Ahis standard requires the district col
to affirm the magistrate judgeOs decision unless it is Oleft with the definite and firm convictiof

mistake has been committedB0rton v. R.J. Reynolds Tobacco (200 F.R.D. 661, 667 (D. Kan.

641 F. Supp. at 124@iting United States v. Thompset83 F.2d 527 (3d Cir. 1973)). A 28 U.S.Q.
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2001) (quotingJnited States v. U.S. Gypsum (383 U.S. 364, 395 (1948)).
The court will first consider plaintiff©s Objection to the MagistrateOs Order Compelling

Discovery and Sanctioning the Plaintiff (Doc. 9R)which he objects to Judge WaxseOs July 8,

Judge WaxseOs order requiring plaintiff to show cause why the court should not impose disc
sanctions is supported by the record. PlaintiffOs objection is overruled.

Next, the court will consider plaintiffOs @tiion to Magistrate Orders of 8/18/08 (Doc.

the reasonable attorney fees and expenses that defendants incurred in connection with their
to compel (Doc. 115) and the other orderednpitiito show cause why this case should not be
dismissed with prejudice pursuant to Federal Rule of Civil Procedure 37(b)(2)(A), for failing tq

comply with the courtOs July 22, 2008 Order (Doc. 114). Before granting defendants their at

Judge WaxseOs order requiring plaintiff to pay defes@aattorney fees was not contrary to law.
Similarly, Judge Waxse issued the August 18, 2008 order to show cause because plaintiff ha
to comply with the courtOs July 22, 2008 order granting in part defendantsO motion to compe
Federal Rule of Civil Procedure 37(b)(2)(A) an action may be dismissed for failure to comply
discovery order. Thus, Judge WaxseOs August 18, 2008 order to show cause was in accord

the law. Plaintiff had numerous opportunities to comply with the courtOs orders and follow th

the case should not be dismissed. PlaintiffOs objections are overruled.

-3-

2008 Memorandum and Order (Doc. 96). After reviewing the record, the court finds that Judge

fees, Judge Waxse ordered plaintiff to show causgplaintiff should not have to pay defendantgO

Waxse applied the appropriate standard when granting defendants® motion to compel. Furthern

DVel

122). On August 18, 2008, Judge Waxse issued two orders; one ordered plaintiff to pay a poytior

mot
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attorney fees, but plaintiff failed to respond to the courtOs show cause order. The court finds|tha
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123). On August 20, 2008, Judge Waxse issued am imfdeming plaintiff that the filing of his
reply to defendantsO response to the courtOs August 18, 2008 show cause order did not reli
plaintiff of the obligation to respond to the show cause order (Doc. 117). In the order, Judge )
granted plaintiff additional time in which to respond to the show cause order. After reviewing
WaxseOs order, the court finds that the order was not clearly erroneous or contrary to law.
Accordingly, plaintiffOs objection is overruled.

Plaintiff also argues that as of July 11, 2008, this court lacks jurisdiction over this case
because plaintiff filed an appealliedical Supply Chain v. Neoform@ase No. 05-2299-CM. Buf

plaintiffOs appeal of another case or controversyraietivest this court of jurisdiction in this cas

Motion to Reconsider and Stay Further Pretrial Proceedings

Plaintiff requests that the court reconsider its July 11, 2008 Memorandum and Order ([
99) in which it upheld Judge WaxseOs order denying plaintiffOs motion for time to extend dis
Because plaintiff is seeking reconsideration of a nondispositive motion, his request is governg
D. Kan. Local Rule 7.3, not Federal Rule of ICRrocedure 59(e). The court has recognized the
following grounds for granting a motion to reconsider: O(1) an intervening change in controllif
(2) availability of new evidence, and (3) the need to correct clear error or prevent manifest
injustice.O D. Kan. Rule 7.3. Plaintiff argues thatcourt should reconsider its July 11, 2008 or|
to correct clear error or prevent manifest injustice. The court has reviewed its July 11, 2008 ¢
and finds that it is not manifestly unjust, clearly erroneous, or contrary to law.

On July 18, 2008, plaintiff refiled his requeststay further pretrial proceedings as its own

motion (Doc. 107). Judge Waxse properly denied the motion on July 31, 2008 (Doc. 108). A

-4-
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explained above, plaintiffOs appeal of another easontroversy does not divest this court of
jurisdiction in this case. Accordingly, plaifi®s Motion Under Fed. R Civ. P. 59(e), To Alter or
Amend Judgment and to Stay Further Pretrial Proceedings (Doc. 100) is denied.

IT IS THEREFORE ORDERED that plaintiffOs 28 U.S.C. a 144 Affidavit of Prejudice
(Doc. 116) does not require recusal under 28 U.S.C. & 144,

IT IS FURTHER ORDERED that plaintiffOs Objection to the MagistrateOs Order
Compelling Discovery and Sanctioning the Plaintiff (Doc. 97) is overruled.

IT IS FURTHER ORDERED that plaintiffOs Objection to Magistrate Orders of 8/18/08
(Doc. 122) is overruled.

IT IS FURTHER ORDERED that plaintiffOs Objection to MagistrateOs Order of 8/20/0

(Doc. 123) is overruled.

IT IS FURTHER ORDERED that plaintiffOs Motion Under Fed. R Civ. P. 59(e), To Alt¢

or Amend Judgment and to Stay FurthestRal Proceedings (Doc. 100) is denied.
Dated this 10th day of October 2008, at Kansas City, Kansas.
s/ Carlos Murguia

CARLOS MURGUIA
United States District Judge

8
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DJW/1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI,
Plaintiff,
CIVIL ACTION
V.
No. 07-2146-CM-DJW
U.S. BANCORP, N.A_, et al.,

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on DefendaRtssd Motion for Protective Order (doc. 59),
PlaintiffOs Motion for Protective Order (doc.,80)d DefendantsO Second Motion for Protective
Order (doc. 82). For the reaswset forth below, the Court grants DefendantsO First Motion for
Protective Order as to both Defendants. Ther€Calso grants DefendantsO Second Motion for
Protective Order, but only as to Defendant U.Sid®ap N.A. Finally, the&€ourt denies PlaintiffOs
Motion for Protective Order.

l. Background Information

Plaintiff filed this action on April 10, 2007 the Circuit Court of Jackson County, Missouri.
Defendants removed the action to the Westerrribigtf Missouri, and the action was ultimately
transferred to this Court. PlaintiffOs Petitiasserts claims for breach of contract, fraud,
misappropriation of trade secrets under Mo. ¢at. ©417.50, breach of fiduciary duty, and prima
facie tort. On September 4, 2008, the Court disad all of PlaintiffOs claims except for his

misappropriation of trade secrets claim.
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Il. Standard for Ruling on a Motion for Protective Order

Federal Rule of Civil Procedure 26(c)(1) provides that O[tlhe court may, for good cause,
iIssue an order to protect a party or pefsom annoyance, embarrassment, oppression, or undue
burden or expense . . 1 .('he party seeking a protective order has the burden to show good cause
for it.2 To establish good cause, a party must makadaular and specific demonstration of fact,
as distinguished from stereotyped and conclusory statenfents.O

The court has broad discretion to decide when a protective order is appropriate and what
degree of protection is requirédlhe Supreme Court has recognized that O[t]he trial court is in the
best position to weigh fairly the competing needs and interests of the parties affected by discovery.
The unique character of the discovery process regjtiat the trial court have substantial latitude
to fashion protective orders.®otwithstanding this broad grant of discretion, a court may issue a
protective order only if the moving party demondsathat the basis for the protective order falls
within one of the specific categories enumeratedhe Rule, i.e., that the requested order is
necessary to protect the party Ofrom annoyance, embarrassment, oppression, or undue burden or

expenseO

'Fed. R. Civ. P. 26(c)(1).
’Reed v. Bennett, 193 F.R.D. 689, 691 (D. Kan. 2000).
*Gulf Oil Co. v. Bernard, 452 U.S. 89, 102 n. 16 (1981).

*MGP Ingredients, Inc. v. Mars, Inc., 245 F.R.D. 497, 500 (D. Kan. 2007) (quotbgtt/e
Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984)).

SSeattle Times, 467 U.S. at 36.

®ICE Corp. v. Hamilton Sundstrand Corp., No. 05-4135-JAR, 2007 WL 1652056, at *3 (D.
Kan. June 6, 2007) (quoting Fed. R. Civ. P. 26(Wens v. Deluxe Fin. Servs., Inc., 217 F.R.D.
(continued...)
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ll.  DefendantsO First Motion for Protective Order (doc. 59)

A. Introduction

Defendants seek a protective order relieving tbéthe obligation to respond to PlaintiffOs
First Request for Production of Documents (®RiesjuestO), which were served on Defendants on
February 13, 2008. Defendants filed the inskdwition for Protective Order on February 17, 2008,
asserting that the fourteen requests containgtiRirst Request are facially overbroad and unduly
burdensome and that the documents requested have no relevance to the claims and defenses assertec
in the case.

Defendants contend that the requestsamialty over broad and unduly burdensome because
they use OomnibusO terms such as Orelaté€reégadding,O and OconcerningO to modify a vast
category of documents. For example, Request Nseeks O[a]ll record®rms, statements,
applications, credit reports, correspondence, call records, documetatsred.to all accounts and
transactions of the plaintiff Samuel K. Lipari, fasmer attorney Bret D. Landrith and the plaintiffOs
now dissolved Missouri corporation Medical Supply Chain, intnG similar vein, Request No.

9 seeks O[a]ll communicationgtwthe Royal Bank of Canadad the Edward Jones Goucerning
the potential sale of US Bancorp Piper Jaffray.O

Defendants argue that the requests do not comigiyFederal Rule of Civil Procedure 34,

which requires that requests for production describe the documents sought with Oreasonable

®(...continued)
533, 534 (D. Kan. 2003).

'Req. No. 1, attached as Ex. A. to Defs.O Mot. for Protective Order (doc. 61) (emphasis
added).

®Req. No. 9, attached as Ex. A. to Defs.@. Ko Protective Order (doc. 61) (emphasis
added).
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particularity.O They also maintain that aesng these overly broad requests would subject them
to undue burden and expense, particularly sineeldituments requested are not relevant to the
claims or defenses asserted in the lawsuit.

Plaintiff counters that the omnibus terms réquests use (e.g., Oregarding® and Oconcern-
ingO) are neither overly broad nor unduly burdensome because those terms are used to modify
narrowly tailored categories of documentBlaintiff asserts that the requested documents are
relevant to his claims and therefore discoverabMore specifically, Plaintiff argues that the
requests are relevant to show the intent andicistances of Defendants in forming and breaching
the contracts alleged in his Petition. He also cldimayg are relevant to show DefendantsO alleged
bad faith, as it pertains to his breach of contaact breach of fiduciary claims. Finally, Plaintiff
argues that Defendants have failed to providgaake evidentiary suppdad show how they will
be unduly burdened if required to answer the requests.

B. Applicable Law

This Court has held on numerous occasions that a discovery request is overly broad and
unduly burdensome on its face if it usgsomnibus term such as Orelating to,0 Opertaining to,0 or
OconcerningO to modify a general category or broad range of documents or inf8rrit4igon.
CourtsO decisions reason that such broad lan@umagke[s] arduous thekeof deciding which of
numerous documents may conceivably fall within its scépé @equest that seeks all documents

Orelating toO or OconcerningO a broad range ditequsres the respondent either to guess or move

%See, e.g., Johnson v. Kraft Foods N. Am., Inc., 238 F.R.D. 648, 658 (D. Kan. 2006);
Cardenas v. Dorel Juvenile Group, Inc., 232 F.R.D. 377, 381-82 (D. Kan. 2008)unino v. Univ.
of Kan. Hosp. Auth., 221 F.R.D. 661, 667-68 (D. Kan. 2004)kens, 217 F.R.D. at 538).

See, e.g., Cardenas, 232 F.R.D. at 382 (quotidtydiotext Commc 'ns Network, Inc. v. U.S.
Telecom, Inc., No. Civ. A. 94-2395-GTV, 1995 WL 625962, at *6 (D. Kan. Oct. 5, 1995)).

4
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through mental gymnastics . . . to determine whighany pieces of paper may conceivably contain
some detail, either obvious or hidgevithin the scope of the request.Such a request violates the
basic principle of Federal Rule Civil Procedure 34(b)(1)(A) that document requests Omust describe
with reasonable particularity each item or category of itemsO to be prdtiicedntrast, a request
that uses an omnibus phrase to modify a sufficiently specific type of information, group of
documents, or particular event will not be deemed objectionable on itS face.

In addition, this Court has held that Oraley is broadly construed, and a request for
discovery should be considered relevant if thef@any possibilityO that the information sought may
be relevant to the claim or defense of any paftydhen the discovery sought appears relevant on
its face, the party resisting the discovery hashiarden to establish that the requested discovery
does not come within the scoperelevance as defined under Rule 26(b)(1), or is of such marginal
relevance that the potential harm occasioned by discovery would outweigh the ordinary presumption

in favor of broad disclosuré. Conversely, when the relevancy of the discovery request is not

Y7d. (quotingAdudiotext, 1995 WL 18759, at *6Accord Aikens, 217 F.R.D. at 538.

“’Naerebout v. IBP, Inc., Civ. A. No. 91-2254-L, 1992 WE54399, at *10 (D. Kan. Aug. 19,
1992) (quoting Fed. R. Civ. P. 34(b)).

¥Cardenas, 232 F.R.D. at 381-8Zonnino v. Univ. of Kan. Hosp. Auth., 221 F.R.D. 661,
667-68 (2004).

Y“Cardenas, 232 F.R.D. at 382 (citinQwens v. Sprint/United Mgmt. Co., 221 F.R.D. 649,
652 (D. Kan. 2004)Sheldon v. Vermonty, 204 F.R.D. 679, 689-90 (D. Kan. 2001).

Cardenas, 232 F.R.D. at 382)wens, 221 F.R.D. at 652.

5
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readily apparent on its face, the party seekiegdiscovery has the burden to show the relevancy
of the request®

C. Analysis

The Court finds that the relevance of the doents sought in these requests is not apparent
from the face of the requests. Thus, Plaintiff hadlrden to show how they are relevant. At best,
Plaintiff shows they may have some relevandegddreach of contract and breach of fiduciary duty
claims. Those claims, however, are no longer githis lawsuit, and PlaintiffOs action is now
limited to his trade secret misappropriation claifitne Court does not find that any of the fourteen
requests at issue are relevant to that claim.

Furthermore, the Court finds that the requests are, on their face, so broad and open-ended
that Defendants cannot possibly fully detevenDBb without undue burden DD which documents
would be responsive. Plainti§f@se of omnibus terms sucke@ed toO and OconcerningO do not
modify a specific document or event, or evenmiseor narrow categories of documents. Rather,
those terms modify very general and vast caiegaf documents. TheoQrt therefore concludes
that the requests are so all-encompassinglas toduly burdensome on th&ce. The Court also
finds that they violate Rule 340s mandatetiiatequests Odescribe with reasonable particularity
each item or category of itemsO to be prodéficed.

The Court is not persuaded by PlaintiffOs aemirthat a protective order should not issue
because Defendants fail to provide adequateseti@y support to show how they will be unduly

burdened if required to respond to the requests. It is well settled that a party rgsistifhg

®Cardenas, 232 F.R.D. at 382-83)wens, 221 F.R.D. at 652.

Fed. R. Civ. P. 34(b)(1)(A).
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overbroad or unduly burdensome discovery need not provide specific, detailed, or evidentiary
support?

In light of the foregoing, the Court finds tHa¢fendants have established that they will be
subject to undue burden if they are required to respond to these facially overbroad document
requests. This is particularly true in lighttbé fact that the requested documents are not relevant
to the one remaining claim in this action, i.e., Ri&Os misappropriation of trade secret claim. Nor
or they relevant to any of the defenses assentédis lawsuit. The Court therefore holds that
Defendants have established the good cause necessapport the issuance of a protective order.
DefendantsO First Motion for Protective Order is granted, and Defendants are relieved of the
obligation to respond to any of the document requests contained in PlaintiffOs First Request.

IV.  PlaintiffOs Motion for Protective Order (doc. 80)

Plaintiff seeks a protective order relieving tofrihe obligation to appear for his deposition.
Defendants filed a notice on May 9, 2008 to tBkaintiffsO deposition on May 28, 2008 (doc. 76).
Plaintiff filed the instant motion, arguing that @és entitled to a protective order preventing the
defendants from deposing him until the defendants hansented to jurisdiction under Rule 26 and
30 which applies to both the plaintiff and the defendants equdliynGupport of this proposition,
Plaintiff argues that Defendants have objected taireof his discovery requests and have refused
to give him discovery to which he is entitled. &lso claims that Defendants have filed a Ofrivolous

per se blanket protective order suspending the plaintiffOs discotfergparently, Plaintiff is

8See, e.g., Aikens, 217 F.R.D. at 537-3%/ackey v. IBP, Inc., 167 F.R.D. 186, 198 (D. Kan.
1996).

19p].Os Mot. for Protective Order (doc. 80) at p. 2.

°Id.
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referring to the Motion for Protective Order (doc. 59), which is discussed above in Part Il of this
Order.

The Court finds PlaintiffOs arguments uilmga To the extent Plaintiff contends
Defendants have objected to, avde him, discovery, Plaintiff nyafile the appropriate motiorts,
and the Court will determine what discovery iseow To the extent PHliff claims Defendants
have filed a frivolous motion for protective ordére Court has granted that motion in this Order.
Finally, and more importantly, it is well settled tk¥a] party . . . may not withhold discovery solely
because it has not obtained to its satisfaction other discateBofsequently, even if Defendants
are withholding discovery from Plaintiff, it iso¢r grounds for Plaintiff to delay his deposition.
Accordingly, the Court finds th&aintiff has failed to show good cause for the requested protective
order. PlaintiffOs Motion for Protective Order is therefore denied.
V. DefendantsO Second Motion for Protective Order (do@&2)

A. Introduction

Defendants seek a protective order vacating the Notice of Deposition Duces Tecum (doc. 71)
that Plaintiff filed on April 30, 2008. The depositinotice requests that f2adant U.S. Bancorp
N.A. (OU.S. BancorpO) produce a corporapeesentative at its corporate headquarters in

Minneapolis, Minnesota, to provide deposition testimony pursuant to Rule 30(b)(6). It also asks

“IAny such motions must, of course, compligh the requirements of D. Kan. Rule 37.1.
Subsection (b) of that rule provides that any motmoompel must be fitkwithin thirty days of
the default or service of the response at issniess the time for filing is extended by the Court for
good cause shown.

*Bohannon v. Honda Motor Co., 127 F.R.D. 536, 538 (D. Kan. 1988)cord Western Res.,
Inc. v. Union Pac. R. Co., No. 00-2043-CM, 2001 WL 1723817, at *2 (D. Kan. Dec. 4, 2001);
Pulsecard, Inc. v. Discover Card Servs., Inc., 168 F.R.D. 295, 308 (D. Kan. 1996lydiotext
Commc 'ns Network, Inc. v. U.S. Telecom, Inc., No. 94-2395-GTV, 1995 WL 625953, at *1 (D. Kan.
Oct. 5, 1995).
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U.S. Bancorp to produce certain documents at the deposition. More specifically, the notice
requests that U.S. Bancorp produce a representative who Ocan answer the plaintiffOs questions on
the conduct of U.S. Bancorp current or former eypés, the employees of its subsidiaries and the
conduct of its agents described with detail in !! 1-263 of the plaintiffOs complaiih® notice
also requests that U.S. Bancorp produce a catpoepresentative Ofamiliar with all documents in
its possession or control or the possession of itdsigelated to the conduct of its agents described
with detail in !l 1-263 of the plaintiffOs complairft:CFinally, the notice asks U.S., Bancorp to
Oprovide all documents in its possession or coatrtiie possession of its agents related to the
conduct of its agents described with details in !! 1-263 of the plaintiffOs comgfaint.O

Defendants argue that a protective order is visdehfor three reasons. First, the deposition
notice fails to describe the topics of inquiry with reasonable particularity as required by Rule
30(b)(6). Second, the request for documerfciglly overbroad and unduly burdensome. Third,
PlaintiffOs unilateral choice of Minneapolis a&sdiite of the deposition is unduly burdensome in that
no corporate representative wkhowledge of the requested facts resides in Minnesota, and no
discovery response has shown that any such representative resides there.

Plaintiff does not address DefendantsO arguments in is his rééRateer, Plaintiff states

that Defendants have failed to disclose documgmtsuant to Rule 26(a)(1) and failed to provide

#3See Depo. Notice (doc. 71) at p. 1.

21q.

.

26See generally P1.Os Opposition to Defs.O Suppteetive Order Request (doc. 89).

9
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addresses for the individuals they have disclosed. He also argues that the instant motion is an
Oattempt[] to obtain an impermissible blanket order against all discévery.O

B. Applicable Law

Federal Rule of Civil Procedure 30(b)(6) stetith the procedure for deposing a business
organization such as U.S. Bancorp. The Rule provides as follows:

In its notice or subpoena, a party may name as the deponent a public or private

corporation, . . . and must describe widasonable particularity the matters for

examination. The named organization mi&n designate one or more officers,
directors, or managing agents, or desigo#ter persons who consent to testify on

its behalf; and it may set out the matters on which each person designated will

testify. . . . The persons designatadst testify about information known or

reasonably available to the organizati®n.

In order for Rule 30(b)(6) to function effeatly, Othe requesting party must take care to
designate, with painstaking specificity, the tmadar subject areas that are intended to be
questioned, and that are relevant to the issues in disfuter@e notified as to the reasonably
particularized areas of inquiry, the respondingpoaation or business organization Omust not only

produce such number of persons as will satisfyréguest, but more importantly, prepare them so

that they may give complete, knowledgealld hinding answers on behalf of the corporatitin.O

?Id. at p. 1.
2Fed. R. Civ. P. 30(b)(6).

McBride v. Medicalodges, Inc., 250 F.R.D. 581, 584 (D. Kan. 2008) (citifigs.O.C. v.
Thorman & Wright Corp., 243 F.R.D. 421, 426 (D. Kan. 2003pyint Commc 'ns Co., L.P. v. The-
globe.com, Inc., 236 F.R.D. 524, 528 (D. Kan. 2006)).

®McBride, 250 F.R.D. at 584 (quotingarker v. Union Fid. Life Ins. Co., 125 F.R.D. 121,
126 (M.D.N.C. 1989)).

10
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OThe effectiveness of the Rule bears heavily upon the partiesO reciprocal obfi@idgs.O
when the requesting party has Oreasonably particularizedO the subjects about which it wishes to
inquire can the responding party produce a depamienthas been suitably prepared to respond to
guestioning within the scope of inquify/.An overbroad Rule 30)(6) notice subjects the noticed
party to an impossible task. When the notice is overbroad, the responding party is unable to
identify the outer limits of th areas of inquiry noticed, and designating a representative in
compliance with the deposition notice becomes impos¥ible.

C. Analysis

Before addressing the merits oéttlispute, the Court notes tlhath Defendants have filed
the Motion for Protective Order despite the fHtat the deposition notice is directed only to
Defendant U.S. Bancorp and not to Defendant Ba®k N.A. Rule 26(c) allows only a party or
person Ofrom whom discovery is soughtO to move for a protectivé okde.S. Bank N.A. is not
a party Ofrom whom discovery is sought,O ftoisentitled to join in the instant Motion for
Protective Order. The motion is therefore denied as to U.S. Bank N.A.

Turning to the merits of the dispute, the Gagrees with U.S. Bancorp that the deposition

notice is overly broad and does not define thectpf inquiry with Oreasonable particularityO as

3Leev. Nucor-Yamato Steel Co. LLP, No. 3:07CV00098 BSM, 2008 WL 4014141, at *3 (E.
D. Ark. Aug. 25, 2008) (citin@welly v. Yamaha Motor Corp., 214 F.R.D. 537, *539-40 (D. Minn.
2003);Prokosch v. Catalina Lighting, Inc., 193 F.R.D. 633, *638 (D. Minn. 2000)).

¥ ee, 2008 WL 4014141, at *3.

3McBride, 250 F.R.D. at 584Steil v. Humana Kan. City, Inc., 197 F.R.D. 442, 444 (D. Kan.
2000); Reed v. Bennett, 193 F.R.D. 689, 692 (D. Kan. 2000).

%McBride, 250 F.R.D. at 584 (citingeed, 193 F.R.D. at 692).
*®Fed. R. Civ. P. 26(c)(1).

11
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required by Rule 30(b)(6). PlaintiffOs Petition consists of 263 paragraphs, which span more than
seventy pages. PlaintiffOs Rule 30(b)(6) depasitbtice asks U.S. Bancorp to produce a witness
who can testify regarding the condlo€its employees and agents and its subsidiariesO employees,
which conduct is described in all of the 263 paapbs of the Petition. The notice also requests that
U.S. Bancorp produce a corporate represemtatio is Ofamiliar withall documents in its
possession or control or the possession of its agelated to the conduct of its agentsO described
in those same 263 paragraphs. In other wdptkntiff is asking U.S. Bancorp to produce a
representative to testify about every single allegation of conduct by U.S. Bancorp in the entire
Petition and all documents relating to the condudsaigents. This hardly meets the requirement
that Plaintiff Odesignate, with painstaking spdtyfithe particular subject areasO to be covered in
the deposition®

In similar circumstances, courts have not hesitated to issue protective orders when
corporations are asked to respond to overly daraunfocused Rule 30(b)(6) deposition notices.
For example, inn re Independent Service Organizations Antitrust Litigation,®” Judge Earl E.
OOConnor entered a protective order where dihe plaintiffs served a Rule 30(b)(6) deposition
notice on defendant Xerox Corporation, requesthat Xerox produce a corporate witness Oto
testify about facts supporting numerous paragrapXeroxOs denials and affirmative defenses in
its Answer and Counterclaim&Qludge OOConnor held that while the plaintiff had Oa right to

discover the facts upon which Xerox will rely for itsfense and counterclaims,O its attempt to do

See McBride, 250 F.R.D. at 584 (citinGhorman, 243 F.R.D. at 426Sprint, 236 F.R.D.
at 528).

37168 F.R.D. 651, 654 (D. Kan. 1996).
3814,

12
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so through its Rule 30(b)(6) deposition was Ooverbroad, burdensome, and a highly inefficient
method through which to obtain otherwise discoverable informatfon.O

Also, in Sheehy v. Ridge Tool Co.,*° a protective order was entered where the court found
that the Rule 30(b)(6) deposition notice was overbalr In that case, ti@ourt held that a Rule
30(b)(6) notice requesting a corporate representative who is Omost knowledgeable as to the subject
ComplaintO did not describe the issues taldesssed with the required Oreasonable particularityO
and ordered the plaintiff to serve re-notices thatdbed in greater details the issues and topies to
be covered:

In a similar vein, the Court iSimithkline Beecham Corp. v. Apotex Corp.,** concluded that
a Rule 30(b)(6) notice served by the defendanhermplaintiff requesting designation of a witness
to testify regarding the plaintiffOs responses to defendantsO interrogatories and requests for
production was O[i]n its preséatm . . . overbroad, unduly burdensome, and an inefficient means
through which to obtain otherwise discoverable informatfén.O

In the present case, the Coagrees with U.S. Bancorp that the deposition notice is overly
broad and does not define the tmpof inquiry with Oreasonable particularityO as required by Rule
30(b)(6). Thus, the deposition notice places an ubdugen on U.S. Bancorp. This is particularly
true under the particular circumstances of tlaise, where a significant portion of the Petition has

been dismissed, and only one claim Db misappraprigitirade secrets Db remains in the lawsuit.

3974,

“No. 3:05 CV 1614 (CFD) (TPS), 2007 WL 1548976 (D. Conn. May 24, 2007).
“UI4., at *3-4.

“2No. 98 C 3952, 2000 WL 116082 (N.D. Ill., Jan. 24, 2000).

“3[4., at *9-10.

13
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In addition, the Court holds that the depositimticeOs request that U.S. Bancorp provide
at the deposition Oall documents in its possessioontiol or the possession of its agents related
to the conduct of its agents described with deiails1-263 of the plaintiffOs complaintO is overly
broad and unduly burdensome. While Rule 30j@{@ws a deposition notice to Obe accompanied
by a request under Rule 34 to produce documents the deposition,O the document request must
comply with Rule 34. As discussed above intPa Rule 34(b)(1)(A) requires that the request
Odescribe with reasonable particularity each item or category of itemsO to be gfodluegdest
for all documents related to the conduct of U.S1@®epOs agents as set forth in every paragraph of
PlaintiffOs lengthy Petition does migiscribe the documents with reasonable particularity and is
overly broad on its face.

In light of the above, the Court grants the Motion for Protective Order with respect to U.S.
Bancorp. Plaintiff may re-nateé the deposition; however when he does so, he should take care to
describe in greater detail the issues and tdpatswill be covered during the deposition, and should
limit it to issues concerning his one remaining claim, misappropriation of trade secrets. In the
event Plaintiff includes a document request in thmdiion notice, Plaintiff must take care to insure
that the request describes with reasonablyiquaarity each item or category of items to be
produced. In addition, he shouldreen from using omnibus ternte describe general categories
of documents. With respect to the locationtlod deposition, Plaintiff should confer with the
attorneys for U.S. Bancorp to determine a mutually convenient location for the deposition.

VI.  AttorneyOs Fees and Expenses Incurred in Connection with the Motions
The Court will now address the igsuof attorneyOs fees and expenses. Federal Rule of Civil

Procedure 26(c) expressly provides that Rule)8F)applies to the award of expenses incurred in

“Fed. R. Civ. P. 34(b)(1)(A).

14
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relation to a motion for protective ord&rThus, the Court must look Rule 37(a)(5) to determine
whether an award of expenses is appropriate here.

The Court has granted DefendantsO First Motion for Protective Order. It has also granted
Defendants® Second Motion for Protective Order as to Defendant U.S. Bancorp. Although
Defendants do not request an asvairexpenses or feesdonnection with their motiorf§the Court
must nevertheless address this issue, as Hdglgiaof Civil Procedure 37(a)(5)(A) provides for
the payment of the moving partyOs expenses w&hmaeation for protective order is granted. Under
Rule 37(a)(5)(A), the Courtust, after giving an opportunity to bdesard, require the party whose
conduct necessitated the motion for protective dalpay the movantOs reasonable attorneyOs fees
and expenses incurred in making the motion, unless (1) the movant filed the motion before
attempting in good faith to obtain the relief reqadstithout court action, (2) the opposing partyOs
response was substantially justified, or (3) otieumstances make an award of expenses utijust.

The Court has also denied PlaintiffOs MofmmProtective Order. Neither Plaintiff nor
Defendants requested expenses or fees in coan&ath that motion. The Court must nevertheless
address the issue because Rule 37(a)(5)(B) provides for the payment of the opposing partyOs
expenses where a motion for protective order isedknit states that the Court, after giving an
opportunity to be heardhust require the party filing the motionrfprotective order to pay the party

who opposed the motion for protective order theaealle fees and expenses that it incurred in

“Fed. R. Civ. P. 26(c)(3) states that ORule 37(a)(5) applies to the award of expenses.O

46Defendant‘s merely ask the Court for protectisgers and to grant them Oall other relief(:)
to which they are Ojustly entitled.O Defs.OMattfor Protective Order (doc. 59) at p. 2; Defs.O
Second Mot. for Protective Order (doc. 82) at p.2.

“’Fed. R. Civ. P. 37(a)(5)(A) (Rule renumbered by Dec. 1, 2007 amendments).

15
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opposing the motion for protective order, unless (1) the motion for protective order was substantially
justified, or (2) other circumstances make an award of fees and expense£unjust.

As subsections (A) and (C) of Rule 37(a@&pressly provide, a court may award expenses
and fees only after it has given the parties an Oopportunity to be fledfo.Batisfy this
requirement, the Court, in this case, directs Plaintiff to show cause, in a pleading filed within

twenty-one (21) day®f the date of this Order, why heaild not be required to pay the reasonable

expenses and attorneyOs fees that (1) bdén@ents incurred in filing the First Motion for
Protective Order (doc. 59); (2) Defendant WB&ncorp incurred in filing the Second Motion for
Protective Order (doc. 82); and (3) both Defenidancurred in opposing PlaintiffOs Motion for

Protective Order (doc. 80). Defendants shall eachdiaven (11) dayshereafter to file a response

thereto, if they so choose. The Court will issueraer regarding whether fees and expenses should
be awarded after it has reviewed the partiesO briefing.

IT IS THEREFORE ORDERED that DefendantsO Motion for Protective Order (doc. 59)
is granted.

IT IS FURTHER ORDERED that PlaintiffOs Motion for Protective order (doc. 80) is
denied, and Plaintiff shall make himself available for his deposition.

IT IS FURTHER ORDERED that DefendantsO Motion for Protective Order (doc. 82) is
granted with respect to Defendant U.S. Bandbm., and denied with respect to Defendant U.S.

Bank N.A.

“Fed. R. Civ. 37(a)(5)(B).

“*McCoo v. Denny’s, Inc., 192 F.R.D. 675, 697 (D. Ka@000) (citing Fed. R. Civ. P.
37(a)(4) (now numbered Fed. R. Civ P. 37(a)(5)).

16
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ITIS FURTHER ORDERED that Plaintiff shall, withintwenty-one (21) day®f the date

of this Order, show cause irpgeading filed with the Court, why he should not be required to pay
the reasonable fees and expenses that Defekd&ntBancorp N.A. has incurred in making its
Motions for Protective Order (doc. 59 and 82)l apposing PlaintiffOs Motion for Protective Order
(doc. 80), in addition to the reasonable ferd axpenses that Defendant U.S. Bank N.A. has
incurred in making its Motion for Protective Ordeoc. 59) and opposing PlaintiffOs Motion for

Protective Order (doc. 80). Defendants shall ledleeen (11) dayshereafter to file a response

thereto.
IT IS SO ORDERED.
Dated in Kansas City, Kansas on this 15th day of October 2008.
s/ David J. Waxse

David J. Waxse
U.S. Magistrate Judge

cc: All counsel anghro se parties

17
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IN THE UNITED STATES COURT
DISTRICT OF KANSAS
SAMUEL K. LIPARI,

~—

Plaintiff,

Case No. 2:07-cv-02146-CM

U.S. BANCORP and
U.S. BANK NATIONAL ASSOCIATION,

N N N N

Defendants.

NOTICE OF APPEAL

Comes now the plaintifi Samuel K. Lipari. the assignee of the dissolved Ouri COpoT

Medical Supply Chain, Inc., appearing pro se and makes the following notice of appeal from this courts

orders including

CAsserting jurisdiction while this same matter or controversy w

the first to file ruie:

2. The subsequent granting of the defenda
Federal Rules Of Civil Procedure:

ud based claims

3. The court’s dismis {7 contract, fiduciary duty and

rradicting the Western District Court of Missourt and Missowri siate court rulings that the alf

€01
stated a claim and were plausible

4. The court’s Memorandum and Order of 10/10/08 uphoiding rulings made by this court during
an open affidavit of prejudice and i the absence of jurisdiction;

5. The denial of discovery by the plaintifi permitied by the Federal Rules OF Civil Procedure by

refusing o rule on the plamtif!s obiections 1o defendants™ frivolous assertions ol blanket protect

5

itil afte covery was closed and alior the plaintilf has stipulated to dismi
until after discovery was closed and aticr the plaintiff il 1o dismi

sab of iis remaining claims;

6. The continued assertion of jurisdiction over discovery demonsirated by the court’s orde

008 when the question of protective orders wi

§in the Missouri 16% Circuit

October 16

Court at Independence, Missouri,

The plamtiff stipulated o dismissal with prejudice

State Trade Secret Act on October 15,2008,
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The plaintiff was not able 10 appeal the transfer at law untl the transferee court relinquished
Jurisdiction. The plaintiff has given simultaneous notice of appeal in this the transferee court and iz
transferor court.

The plaintiif now timely appeale,
H . 3

Respectfully submitted,

297 NE Bayview

Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se

Certificate of Service

[ certify that on October 16th, 2008 I have served the opposing counsel with a copy of the
foregoing notice using the CM/ECF system which will send a notice of electronic filing to the following:

Mark A. Olthotf

MARK A. OLTHOFF MO #38572
SHUGHART THOMSON & KILROY, P.C.
Twelve Wyandotte Plaza

120 W. 12th Street, Suite 1700

Kansas City, Missouri 64105

Telephone: (816) 421-3355

Facsimile: (816) 374-0509

ANDREW M. DeMAREA KS #1614]

JAY E. HEIDRICK KS #20770
SHUGHART THOMSON & KILROY, P.C.
32 Corporate Woods, Suite 1100

9225 Indian Creek Parkway

Overland Park, Kansas 66210
ademarea@stklaw.com
jheidrick@stklaw.com

ATTORNEY FOR DEFENDANTS

amuel K. Lipari



